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ADM 15-5205:  Administrative Item (SW CORNER VAN ASCHE & STEELE BLVDS./CMN BUSINESS PARK, LOT 6, 212): 
Submitted by BATES & ASSOCIATES, INC. for property located at SW CORNER OF VAN ASCHE & STEELE BLVDS. The 
property is zoned C-1, NEIGHBORHOOD COMMERCIAL and contains approximately 2.24 acres. The request is for an 
amendment to the CMN Bill of Assurance, to allow a restaurant near the Centerbrook Subdivision.



 
 
 

MEETING OF OCTOBER 20, 2015 
 
TO:  Fayetteville City Council  
 
FROM:  Jesse Fulcher, Senior Planner 
 
THRU:  Andrew Garner, Planning Director 
 
DATE:  October 2, 2015 
 
SUBJECT: ADM 15-5205:  Administrative Item (SW CORNER VAN ASCHE & 

STEELE BLVDS./CMN BUSINESS PARK, LOT 6, 212): Submitted by 
BATES & ASSOCIATES, INC. for property located at SW CORNER OF 
VAN ASCHE & STEELE BLVDS. The property is zoned C-1, 
NEIGHBORHOOD COMMERCIAL and contains approximately 2.24 acres. 
The request is for an amendment to the CMN Bill of Assurance, to allow a 
restaurant near the Centerbrook Subdivision.  

 
 
RECOMMENDATION: 
The Planning Commission recommends approval of a request for an amendment to the CMN Bill 
of Assurance, to allow a restaurant near the Centerbrook Subdivision. Staff did not support the 
request. 
 
BACKGROUND:   
The subject property is located at the southwest corner of Steele Boulevard and Van Asche Drive. 
The property is a part of Lot 6 of the CMN Subdivision. In 1995 the City Council rezoned the 
property to C-1, Neighborhood Commercial, subject to a Bill of Assurance offered by the 
developers and agreed to by the property owners in the Centerbrook Subdivision, which is located 
to the southwest of the subject property. 
 
The Bill of Assurance applies to multiple properties to the north and east sides of the Centerbrook 
Subdivision, and includes requirements for additional screening and setbacks from the 
subdivision boundary. The Bill of Assurance also provides a list of prohibited land uses, including 
restaurants. 
 
The applicant is requesting an amendment to the Bill of Assurance for CMN Business Park, to 
allow Use Unit 13 – Eating Places on the subject 2.24 acres of Lot 6. The applicant has already 
submitted large scale development plans for a 13,533 square foot building that will contain 7,547 
square feet for a restaurant and brewery, 4,619 square feet for office space and 1,367 square 
feet for a mechanical room. The Planning Department cannot process the plans unless the Bill of 
Assurance is amended by the City Council. 
 
Staff recommends denial of ADM 15-5205, finding that the land use restrictions placed on CMN 
Business Park in 1995 are still warranted today. The Centerbrook Subdivision was platted in 1972, 
over 20 years before the business park was rezoned. Rezoning the CMN property to C-1, 

 



 

Neighborhood Commercial was only recommended when many of the higher intensity commercial 
uses were removed through the Bill of Assurance, as worked out between the neighbors and 
developers at the time. Amending the Bill of Assurance to allow land uses which were already 
determined to be incompatible with the neighborhood is not appropriate in staff’s opinion. 
 
DISCUSSION:  
Some of the discussion of the Planning Commission centered on whether the land use restrictions 
in the Bill of Assurance even apply to this property, as the subject property has been subsequently 
split off from the parent tract and no longer technically directly abuts the nearby neighborhood. 
Staff’s analysis, in conjunction with the City Attorney’s office, concludes that all of the property 
south and west of the Van Asche/Steele Boulevard intersection were clearly included in the 
restricted uses when it was rezoned C-1. A formal letter of interpretation was forwarded to the 
applicant stating the city’s position, and it is included in the packet for your information. 
 
On September 28, 2015 the Planning Commission forwarded this item to the City Council with a 
recommendation for approval with a vote of 6-2-0. Five residents from the Centerbrook 
Subdivision spoke at the meeting, with one neighbor in favor of the request and four opposed. 
 
BUDGET/STAFF IMPACT: 
N/A 
 
Attachments: 
CC Ordinance 
Exhibit A 
Exhibit B 
Planning Commission Staff Report 
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TO: City Planning Division File 
 
CC: W. Asa Hutchinson II, Roberts Law Firm, P.A. 
  
FROM: Andrew Garner, City Planning Director/Zoning and Development Administrator 
 
DATE: September 11, 2015 
 
SUBJECT: Zoning Determination for CMN Business Park Lot 6 
 
ATT: • Ordinance No. 3936 
 • City Council Meeting Minutes November 7, 1995 (Pages 479-480) 

• Pages from the Bill of Assurance Booklet “Rezoning Requests R95-24 & R95-
25 Mutual Agreement” 

  
 

 
ZONING DETERMINATION: 
 
The zoning for CMN Business Park Lot 6 established with Ordinance No. 3936 is restricted by a 
Bill of Assurance/agreements offered by the applicant to City Council. These agreements are tied 
to the zoning of the property and among other things, do not permit a restaurant or brewery at Lot 
6 of CMN Business Park. 
 
POSSIBLE SOLUTIONS: 
 
As previously communicated with the applicant and their attorney, this zoning determination 
may be appealed the Board of Adjustment within 10 working days, then the Circuit Court. An 
alternative is to request the City Council amend to the Bill of Assurance to accommodate the 
proposed development. Still another alternative is to rezone the property to accommodate the 
proposed development.  
 
DISCUSSION: 
 
An official zoning determination has been requested for Lot 6 of CMN Business Park because of 
a pending development application for a restaurant/brewery at this location.  
 
The City Council rezoned the subject property to C-1, Neighborhood Commercial with restrictions 
on November 7, 1995 with Ordinance No. 3936. The ordinance specifically states that the zoning 
is “…with restrictions.” 
 
The applicant for the rezoning submitted booklets of information to the City Council titled “Mutual 
Agreement” as part of the rezoning request. These booklets describe detailed agreements 
between the owners of the Centerbrook Subdivision adjacent to the west and the property 
owner/developer. The booklets were signed by representatives of the neighborhood and the 
property owner/developer. These restrictions were then submitted to the Planning Commission 



 

K:\UDC Interpretations\CMN Business Park determination      2 
 

and City Council for consideration as part of the rezoning request and referred to as a Bill of 
Assurance. 
 
The legislative record is a little unclear regarding the enforcement of the Bill of Assurance. Review 
of the meeting minutes and the documents submitted by the applicant include some of the 
following key points on pages 479-480 of the City Council meeting minutes from November 7, 
1995: 
 
 Fayetteville City Attorney Jerry Rose stated “…that the document presented to the Council 

is not a legal Bill of Assurance, but is a legally enforceable document.”  
 “Mayor Hanna explained that the items in the Bill of Assurance presented will be 

addressed at Large Scale Development.”  
 “City Attorney Rose stated that the Council was certainly taking that (the offer made by 

the petitioner in the document referred to as ‘Amended Bill of Assurance C-1 Rezoning 
R95-25’) into consideration because it has been offered by the petitioner voluntarily.”  

 Fayetteville City Attorney Rose ended his discussion of the Bill of Assurance as follows: 
“In response to a question from Mayor Hanna, City Attorney Rose stated that it is correct 
that the council will have the opportunity to bring any large scale development that comes 
through with this property back before the Council at the request of any Council member. 
If the petitioners do not do what they have said they will do, the request for large scale 
development can be turned down.” 

 
The discussion noted above was completed prior to the Council’s vote on the rezoning ordinance 
R95-25. In reviewing the record of the rezoning request it is apparent that the City would enforce 
the Bill of Assurance’s terms, including removing Use Unit 13 – Eating Places that was shown as 
being stricken from the list of uses in the Bill of Assurance. 
 
Rezoning Ordinance No. 3936 that refers to “…with restrictions” clearly refers to the Bill of 
Assurance offered by the applicant that includes a list of restricted uses and a map showing areas 
that are subject to the restrictions, including what is now CMN Lot 6.  
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Hoskins Selby 6-2-0
(Chesser and Brown
voted 'no')

The Planning Commission forwarded the request
with a recommendation for approval.
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PROPOSED USE UNIT RESTRICTIONS 
IF THE CITY COUNCIL RECOMMENDS 

IN FAVOR. 
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A PART OF LOT 6A OF SPLIT OF LOT 6 OF THE CMN BUSINESS PARK II, PHASE I 
ADDITION TO THE CITY OF FAYETTEVILLE, WASHINGTON COUNTY, ARKANSAS. 
BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS, TO-WIT: BEGINNING AT 
THE NORTHWEST CORNER OF SAID LOT 6A AND RUNNING THENCE N02°25'48"E 
250.02', THENCE S86°54'58"E 342.63', THENCE ALONG A CURVE TO THE RIGHT 
HAVING A RADIUS OF 50.00' FOR A CHORD BEARING AND DISTANCE OF 
S42°16'08"E, 70.45', THENCE S02°22'42"W 200.50', THENCE N86°55'01"W 392.36' TO THE 
POINT OF BEGINNING, CONTAINING 2.24 ACRES, MORE OR LESS. SUBJECT TO ALL 
EASEMENTS AND RIGHTS-OF-WAY OF RECORD. 
 

EXHIBIT "B"
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