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CITY COT]NCIL AGENDA MEMO
MEETINGDATE OF SEPTEMBER 17,2013

TH E CITY OF FAYETTEV¡LLE, ARKANSAS

To:

Thru:

From:

Date:

Subject:

Fayetteville City Council

Mayor Lioneld Jordan
Don Marr, Chief of Staff

Terry Gulley, Transportation Services Director Ae/J-

September 4,2013

Approval of one year extension agreement with Deffenbaugh lndustries, Hog Box, Waste Management

of Northwest Arkansas, and Allied V/aste Services of Bella Vista to haul and dispose of solid waste

and recycling.

RECOMMENDATION
Staff recommends approval a one year extension agreement with Deffenbaugh lndustries, Hog Box, Waste

Management of Northwest Arkansas, and Allied Waste Services of Bella Vista to haul and dispose of solid

waste and recycling within the City of Fayetteville.

BACKGROUND
City code allows private haulers to collect solid waste when there is an approved franchise agreement in place.

The agreement allows the hauler to collect and haul solid waste in roll off style open top or roll off style

compactor containers of at least 20 cubic yards or greater within the City of Fayetteville for a monthly fee of
10% of the gross revenue of services. These agreements were approved and have been in effect since August

20t2. Each includes the option to renew for one additional year.

DISCUSSION
City staff recommends that the "Recycling Fee" of 5o/o of gross revenue received for providing the hauling of
recyclables shall not go into effect until the Solid Waste Ordinances are updated to add recycling under the

franchise hauling program. This is expected to occur later this year.

BUDGET IMPACT
None.

CC Memo l7Sepl3
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RESOLUTION NO.

A RESOLUTION TO APPROVE ONE YEAR EXTENSION AGREEMENTS
WITH DEFFENBAUGH INDUSTRIES, HOG BOX, WASTE MANAGEMENT
OF NORTHWEST ARKANSAS, AND ALLIED V/ASTE SERVICES OF
BELLA VISTA TO HAUL AND DISPOSE OF SOLID V/ASTE AND
RECYCLING IN FAYETTEVILLE IN EXCHANGE FOR A FRANCHISE FEE
OF 5% AND TO AUTHORIZE OR RATIFY MAYOR JORDAN'S
EXECUTION OF SUCH CONTRACTS

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
FAYETTEVILLE, ARKANSAS:

Section 1: That the City Council of the City of Fayetteville, Arkansas hereby approves

the one year extension agreements with Deffenbaugh Industries, Hog Box, 'Waste Management
of Northwest Arkansas, and Allied Waste Services of Bella Vista to haul and dispose of solid
waste and recycling in Fayetteville in exchange for a franchise fee of 5%o and authorizes or
ratifies Mayor Jordan's execution of such contracts.

PASSED and APPROVED this 17th day of September 20t3.

APPROVED: ATTEST:

By: By:
LIONELD JORDAN, Mayor SONDRA E. SMITH, City Clerk/Treasurer
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AGREEMENT TO HAUL AND DISPOSE OF SOLID WASTE & RECYCLING
IN THE CITY OF FAYETTEVILLE

This Agreement (the "Agreement"), is entered into on this Ag ¿uv or t t¡4U 

^ 

I 2012, between
the City of Fayeìteville, Arkansas, a municipal corporation lthe "City1,ãÍlËt fr4anagement of
Arkansas, Inc. (the "Hauler"), and shall be in full force and effect on the date first written above, City
and Hauler agree as follows:

1. The term of this Agreement shall be for one (1) year, with the option to renew for one (l)
additional year, unless otherwise terminated pursuant to the terms hereof.

2. Hauler agrees that from and after the original date of this Agreement, all customer service
Agreements for facilities within the corporate limits of the City, excluding residential areas,
entered into before or after the effective date of this Agreement, or renewed shall have terms of
no more than one (t) year and any subsequent extensions shall be for terms of no more than one
(1) year. No customer service Agreement shall extend the terms of this Agreement.

3. Hauler agrees and t¡nderstands that it may only collect and haul solid waste using the type
equipment commonly referred to as open-top roll-off style containers with capacities of twenty
(20) cubic yards or greater, or roll-off style compactor containers with capacities of twenty (20)
cubic yards or greater, containing waste generated from industrial, large commercial or
construction/demolition activities, or which is classified as Special Waste, Hazardous Waste,
grease or any other type Solid Waste which requires special handling or disposal as set forth in
ADEQ Reg. No. ZL.Hauler shall not collect any Class I or Class 4 material in other containers.

Hauler agrees and understands that it may only collect and haul recyclables outside the
residential recycling program. Unseparated recyclables shall not be allowed unless Hauler has
been given authority by the City to do so on a program specific basis, approval to be determined
by the appropriate department director. As of the signing of this agreement, there are two
unseparated recycling programs that are approved:

a) construction and demolition waste; and
b) University of Arkansas event comingled containers.

4. In consideration of the right to provide the hauling of solid waste and/or recyclables described in
Item #3 above, Hauler agrees and understands that it shall be required to pay a monthly fee of:

a) ten (107o) percent (the "Solid Waste Fee") of the gross revenue received for
providing solid waste hauling services

b) five (5%) percent (the "Recycling Fee") of the gross revenue received for
providing the hauling of the recyclables.

5. ' Hauler agrees and undersands that it may utilize the City's transfer station for all Class 1 waste
collected pursuant to this Agreement and shall deliver all Class 4 waste to a properly licensed
landfill facility. Hauler shall pay all transfer station fees to the transfer station operator and all
landfill fees to the landfill operator, as they may be established and amended, from time to time.

6. Hauler shall pay all fees due hereunder, along with submitting "Attachment A: Solid Waste
Documentation", or page I of Attachment A in conjunction with an agreed upon vendor

Page I of6
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7.

generated report, on or befoïe the 15tr' of each calendar month for the immediately preceding
calendar month. Pa)¡ments of fees received after the due date shall be assessed a l0o/o penalty per
month. If Hauler fäils to pay the fees within forty-five (45) days of the due date, the City may
terminate this Agreement upon delivery of one (1) written notice to the Hauler. The supporting
information shall be suff,rcient to demonstrate the accuracy of the fee calculation, and shall
include the following information: (i) Hauler's worksheet calculating the fees remitted; (ii) a list
of payments received from customers within the City; (iii) such list shall clearly indicate
whether each payment was from a permanent or temporary customer, and (iv) the fee shall be
based upon all activity from each customer account within the City, and shall include the normal
billing charges for all free or discounted services (including those for non-profit organizations)
including but not limited to delivery, pull charges, disposal charges, transportation charges, final
pull charges, and retum charges. With payment remittance, the City will review and obtain
certain trade secret information, including rates, frequency of service, customer lists, and other
customer information ("Confidential Information"). The City asserts this information is exempt
from disclosure under the Arkansas Freedom of Information Act as the information meets the
exemption for records that "if disclosed would give advantage to competitors." This information
will only be reviewed by City financial staff, and will not be made available to City solid waste
staff.

Hauler shall pay all fees due hereunder, along with submitting "Attachment B: Recycling
Documentation", on or before the l5th of each calendar month for the immediately preóeding
calendar month. Payments of fees received after the due date shall be assessed a l}Yo penalty
per month. If Hauler fails to pay the fees within forty-five (45) days of the due date, the City
may terminate this Agreement upon delivery of one (1) written notice to the Hauler. The
supporting information shall be sufficient to demonstrate the accuracy of the fee calculation, and
shall include the following information: (i) volumes of recycling collected, in tons, by
commodity, with disposition by destination market, for all source separated recycling; (ii) for
any approved non-source separated program, the Hauler shall submit to the City by June 30th on
annual basis, copies of contracts with processing mills; (iii) for any approved non-source
separated program, the amounts, in tons, of recycling collected within Fayetteville, with
disposition by destination market. With payment remittance, the City will review and obtain
certain trade secret information, including rates, frequency of service, customer lists, other
customer information, and contracts with recyclers and processing mills ("Confidential
lnformation"). The City asserts this information is exempt from disclosure under the Arkansas
Freedom of Information Act as the information meets the exemption for records that "if
disciosed would give advantage to competitors." This information will only be reviewed by City
financial staff, and will not be made available to City solid waste staff. Any Hauler found
providing services for non-source separated recyclables without prior approval by the City shall
be subject to a fee of$500.00.

The City shall have the right to conduct an audit of Hauler's customer files and records for all
customers located within the City, provided that such audit privilege shall be limited to once per
calendar quarter. If such audit reveals the Hauler should have paid at least 5% more than
reported, the cost of the audit shall be paid by the Hauler to the City. During such audit, the City
may review and obtain certain trade secret information, including rates, frequency of service,
customer lists, and other customer information ("Conf,rdential Information"). This information
shall not be divulged to any third party by the City, its employees, officers, or elected officials
without the express written consent of the Hauler, or as otherwise required by law. The City
asserts this information is exempt from disclosure under the Arkansas Freedom of Information

8.
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9.

Act as the information meets the exemption for records that "if disclosed would give advantage
to competitors." This information will only be reviewed by City financial staff, and will not be
made available to City solid waste staff.

The City will advise Hauler of any request fol information which the City, at the City's sole
discretion, determines to be non-disclosable or otherwise subject to an exemption from
disclosure under the Arkansas Freedom of Information Act. If a court of competent jurisdiction
determines that said requested information is disclosable or otherwise is not exempt from
disclosure under the Arkansas Freedom of Information Act, the City will comply with said
finding and notify Hauler. Discovery rcquests made to the City during the course of any
litigation, or any other subpoena or couft order issued to the City for information or records
related to Hauler and this Agreement, shall be promptly made known to Hauler.

Hauler agrees and understands that it shall submit to the City by June 30th on an annual basis: (i)
a list of all commercial vehicles used to provide services in the City; (ii) proof of appropriate
vehicle registration; (iii) and proof of the insurance required under Section i6.

Hauler agrees and understands that it shall provide by June 30th on an annual basis: (i) a list of
vehicle operators collecting and hauling waste in the City of Fayetteville; (ii) proof of their valid
and appropriate commercial drivers' licenses; (iii) and the provision, maintenance, and
implementation of a plan to ensure that the vehicle operators maintain their commercial driver's
licenses in accordance with applicable federal and state laws.

Hauler agrees that it shall comply with all federal, state and local laws applicable to the safety,
environmental and transportation matters related to providing solid waste collection services
under this Agreement. Hauler agrees that all open-top roll-off style containers will be properly
covered during transit on streets and highways within Fayetteville.

The City reserves the right to inspect all vehicles and containers to ensure that the vehicles are
safe and well-maintained and that all containers are well-maintained and water tight, if
necessafy.

If Hauler utilizes the City's transfer station, Hauler agrees and understands that it shall be
required to establish an individual credit or service relationship with the City of Fayetteville
transfer station operator. Hauler agrees that it shall comply with all practices, policies and
procedures as established by the transfer station operator from time to time. Any tipping fee
deposits required by the transfer station or landfill operators shall be refunded, less any unpaid
tipping fees, when the Hauler ceases hauling activities governed by this Agreement.

This Agreement has been entered into freely and voluntarily by Hauler which agrees to abide by
all of the terms and conditions as a matter of contractual obligation pursuant to applicable City
ordinances. This is a contractual Agreement and is not intended to be part of or relate in any way
to any license or ordinance created pursuant to A.C.A. ç26-77-102.

Neither this Agreemento nor any rights or obligations hereunder may be assigned or transferred
to any third part or affiliate.

For the purpose of this contract, the Point of Contact for the City of Fayetteville shall be the
City's Utilities Director. The Point of Contact for the Hauler shall be the District Mananger.

10.

11.

12.

13.

14.

15.

16,

17.
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t8.

Communications pertaining to day-to-day aspects of this contract shall be through these

individuals. Either party may change its designated Point of Contact upon ten (10) days prior
written notice to the other party.

Hauler agrees to protect, indemnifu, defend and save harmless the City, its officials, officers,
employees, agents, subcontractors, representatives and assigns from any loss, claim, liability,
penalty, fine, forfeiture, demand cause of action, suit and costs and expenses incidental thereto
(including costs of defense, settlement and reasonable attorneys' fees), to the extent caused by (i)
Hauler's breach of any term, condition, covenant or warranty contained in this Agreement, or (ii)
Hauler's negligent act or omission or willful misconduct related to the delivery of waste to the

City transfer station or a properly licensed landfill facility.

Insurance: Hauler shall maintain the following insurance coverage during the term of this
Agreement:

a) Hauler shall provide and maintain, during the term of this Agreement,
comprehensive general liability insurance, to protect against all claims arising out
of the performance of its services hereunder that result in bodily injury, death or
property damage. The policy or policies shall contain a clause that the insurer will
not cancel or decrease the insurance coverage without first giving the City sixty
(60) days notice in writing.

b) Upon written request, Hauler shall fuinish the
insurance required of it is in force.

c) City will be added as an additional insured on
Liability policies.

d) The types of coverage and limits of liability of all insurance required herein shall
be a follows:

COVERAGE LIMITS OF LIABILITY
Workmen's Comoensation Statutory
Emolover's Liabilitv $s00,000
Bodily Injury Liability except
Automobile

$1,000,000
each occurrence

Property Damage Liability Except
Automobile

$1,000,000
each asffesate

Automobile Bodilv Inturv S1"000.000 each person

Comprehensive General
Liabilitv

$1,000,000
each occurrence

Automobile Properfy
Damase Liabilitv

$l,ooo,ooo
each occurrence

Excess Umbrella
Liabilitv

$1,000,000
each occurrence

Termination:

a) Except as otherwise provided herein, if Hauler breaches this Agreement or
defaults in the performance of any of the requirement or conditions contained

herein, and such breach continues for fifteen (15) days after the City has given the

Hauler written notice of such breach or default, the City may: (i) terminate this

19.

City with evidence that the

General Liability and Auto

20.
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Agreement no sooner than thirty (30) days after the date of written notice of such

breach or default; (ii) cure the breach or default at the expense of the'Hauler;
and/or (iii) exercise any right or remedy to which it may be entitled by law.

b) The City may terminate this Agreement upon written notice to the Hauler if the

Hauler makes an assignment for the benefit of creditors, or files a voluntary
petition in bankruptcy, receivership or insolvency, or files an answer in any

involuntary proceeding of that nattlre admitting the material allegations of the
petition, or if a proceeding in bankruptcy, receivership or insolvency shall be

instituted and such proceeding is not dismissed within sixty (60) days.

c) In the event that this Agreement is terminated for any reason, any amounts
payable to the City by Hauler for services rendered for any reason whatsoever
shall become immediately due and payable as of the date of such termination.

All notices required or permitted under this contract shall be submitted in writing to the other
party of this contract, by U.S. Mail, which notice shall be effective three (3) days after deposit

therein addressed to the following:

21.

22.

23.

24.

City of Fayetteville
Utilities Director
113 West Mountain Street
Fayetteville, AR 72701

Waste Management
Attn: Market Area Vice President
2555 Meridian Blvd, Suite 200
Franklin, TN 37067

25.

26.

Hauler agrees and understands that this Agreement and documents submitted to the City
pursuant hereto are subject to the Arkansas Freedom of Information Act. If a Freedom of
Information Act request is presented to the City of Fayetteville requesting such non-exempt

documents, such non-exempt documents shall be provided in a prompt and timely marurer as

prescribed in the Arkansas Freedom of Information Act (Ark. Code Arur. $ 25-19-l0l et seq.).

Only legally authorized photocopying costs may be assessed for this compliance.

This Agreement shall be interpreted according to and enforced under the laws of the State of
Arkansas. Capitalized terms herein shall have the same meaning as set forth in ADEQ Reg. No.

22.

A waiver by either party of any of the terms or conditions herein shall be limited to that

particular instance, and shall not be construed as a genefal waiver of either party's right to seek

appropriate remedies for any other breaches by either paty.

Each paragraph of the Agreement is severable from all other paragraphs. In the event any court

of competent jurisdiction determines that arry parugtaph or subparagraph is invalid or

unenforceable for any reason, all remaining paragraphs and subparagraphs shall remain in full
force and effect.

This contract constitutes the entire understanding of the parties and no Notification or variation

of the terms of this contract shall be valid unless made in writing and signed by the duly

authorized agents of the City of Fayetteville and the Hauler.

Each of the undersigned warrants that he or she has the fulI right, power, and authority to execute

this contract on behalf of the party indicated for the purposes herein contained.
27.
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Zg. To the extent a definition or a specific term is not provided herein but is nonetheless required by

the context, it is the intention ôf tne parties to incorporate herein the definitions contained in

applicable law and regulation in effect as the date hereof except to the extent subsequent law or

règuhtion shall expressly or implicitly mandate a revised definition.

29. The obligations of the parties to this Agreement, which by their nature would continue beyond

the termination, cancellation or expiration of this Agreement, shall survive the termination (for

any reason), cancellation or expiration of this Agreement.

IN WITNESS WHEREOF, we have hereunto set our hands on the date first written above.

WASTE MANAGEMENT

ATTEST:

By:

-$.wår,g-",
ãtirottttEullE';. Ê

zæ,r6ffi

CITY OF FA

SONDRA SMITH, City Clerk
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AGREEMENT TO HAUL AND DISPOSE OF SOLID WASTE & RECYCLING
IN THE CITY OF FAYETTEVILLE

This Agreement (the "Agreement"), is entered into
/\k A

on this l'p day of \\uMSr KtlL+
nlunicipal corporation (the "City"), and

shall be in full force and effect on the date
t2, between the. Cify of Fayetteville, Arlmnsas' a

l/aAtV¿.f)re U. 1,"c, m (the "Hauler"), and

e as foltows:

L

5.

2.

The term of this Agreement shatl be for one (l) year, with the option to renew for one (l)
additional year, unless otherwise terminated pursuant to the ternls hereof.

Hauler agrees that from and after the original date of tlris Agreement, all customel' service

Agreements for facilities within the corporate limits of the City, excluding residential areas,

entered into before or after the effective date of this Agreement, or renewed shall have terms of
no lrore than one (l) year and any subsequent extensions shallbe for terms of no more than one

(l) year. No customer service Agreement shallextend the terms of this Agreement.

Hauler agrees and understands that it may only collect and haul solid waste using the type

equipment commonly referred to as open-top Loll-off style containers with capacities of twenty

(20) cubic yards or greater, or roll-off style compactor containers with capacities of twenty

(20) cubic yards or greater, containing waste generated from industrial, large commercial or

construction/demolition activities, or which is classified as Special Waste, Hazardous Waste,

grease or any other type Solid Waste which requires special handling or disposal as set forth in

ÁOgQ Reg. No. 2L.Hauler shalt not collect any Class I ol Class 4 material in other containers.

Hauler agrees and understands that it may only collect and haul recyclables

outside the residential recycling program. Unseparated recyclables shall not be allowed unless

Hauler has been given authority by the City to do so on a program specifrc basis, approval to be

detennined by the appropriate department director. As of the signing of this agreement, there are

two unseparated recycling programs that are approved:

a) constructiott and demolition waste;and
b) University of Arkansas event comingled containers.

In consideration of the right to provide the hauling of solid waste and/or recyclables described in

Item #3 above, Hauler agrees and understands that it shall be required to pay a monthly fee of:

a) ten (10%) percent (the "Solid Waste Fee") of the gloss revenue received for

providing solid waste hauling services

b) five (5%) percent (the "Recycling Fee") of the gross revenue received for

providing the hauling of the recyclables'

Hauler agrees and understands tlrat it may utilize the City's transfer station for all Class I waste

collected pursuant to this Agreement and shall deliver all Class 4 waste to a properly licensed

landfill facility. Hauler shall pay all transfer station fees to the transfer station operator and all

landfill fees to the landfrlloperator, as they may be established and amended, from time to time'

Hauler shatl pay all fees due heleunder, along with submitting "Attachment A: Solid Waste

Documentation", or page I of Attachnrent A in conjunction with an agreed upon vendor

4.

5.

6.
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7,

generated repoÉ, on or before the l5th of each calendar month for the immediately preceding

calendar month, Payments of fees received after the due date shall be assessed a l0%o penalty per

month. If Hauler fails to pay the fees within forty-five (45) days of the due date, the City may

terminate this Agreement upon delivery of one (l) written notice to the Hauler. The supporting

information shall be sufficient to demonstrate the accuracy of the fee calculation, and shall

include the following information: (i) Hauler's worksheet calculating the fees remitted; (ii) a

list of payments received from customers within the City; (iii) such list shall clearly indicate

whether each payment was from a permanent or temporary customer, and (iv) the fee shall be

based upon all activity from each customer account within the City, and shall include the normal

billing charges for all free or discounted services (including those for non-profit organizations)

including but not limited to delivery, pull charges, disposal charges, transportation charges, final
pull charges, and return charges. With payment remittance, the City will review and obtain

ceftain trade secret information, including rates, frequency of service, customer lists, and other

customer information ("Confidential Information"). The City asserts this information is exempt

from disclosure under the Arkansas Freedom of Information Act as the information meets the

exemption for records that "if disclosed would give advantage to competitors." This information

will only be reviewed by City financial staft and will not be made available to City solid waste

staff,

Hauler shall pay all fees due hereunder, along with submitting "Attachment B: Recycling

Documentation", on or before the 15ft of each calendar month for the immediately preceding

calendar month. Payments of fees received after the due date shall be assessed a l0o/o penalty

per month. If Hauter fails to pay the fees within forty-five (45) days of the due date, the City
may terminate this Agreement upon delivery of one (l) written notice to the Hauler. The

supporting information shall be sufficient to demonstrate the accuracy of the fee calculation'

and shall include the following infonnation: (i) volumes of recycling collected, in tons, by

commodity, with disposition by destination market, for all source separated recycling; (ii)
for any approved non-source separated program, the Hauler shall submit to the Cify by June

30th on annual basis, copies of contracts with processing mills; (iii) for any approved non-

source separated program, the amounts, in tons, of recycling collected within Fayetteville,

with disposition by destination market. With payment remittance, the City will review and

obtain certain trade secret information, including rates, frequency of service, customer lists,

other customer information, and contracts with recyclers and processing mills ("Confidential

Information"). The City asserts this information is exempt from disclosure under the Arkansas

Freedom of Information Act as the information meets the exemption for records that "if
disclosed would give advantage to competitors." This information will only be reviewed by

City financial staff, and rvill not be made available to City solid waste staff, Any Hauler found

providing services for non-source separated recyclables without prior approval by the City shall

be subject to a fee of$500.00.

The City shall have the right to conduct an audit of Hauler's austomer files and records for all

customers located within the City, provided that such audit privilege shall be limited to once

per. calendar quarter. If such audit reveals the Hauler should have paid at least 5olo more than

reported, the cost of the audit shall be paid by the Hauler to the City. During such audit, the City

may review and obtain certain trade secret information, including rates, frequency of selice,
customer lists, and other customer information ("Confidential Infolmation"). This information

shall not be divulged to any third party by the City, its employees, offìcers, or elected officials
without the express written consent of the Hauler, or as otherwise requiled by law. The City
asserts this information is exempt from disclosure undel the Arkansas Freedom of Information

8.
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Act as the information meets the exemption for records that "if disclosed would give advantage

to competitors." This information will only be reviewed by City financial staff, and will not be

made available to City solid waste staff'

9. The Cify will advise Hauler of any request for information which the City, at the City's sole

discietion, determines to be non-disclosable or otherwise subject to an exemption from

disclosure under the Arkansas Freedom of Information Act. If a coutt of competent jurisdiction

determines that said requested information is disclosable or otherwise is not exempt from

disclosure under the Arkansas Freedom of Information Act, the City will comply with said

finding and notifu Hauler. Discovery requests made to the City during the course of any

litigation, or any other subpoena or court order issued to the City for information or records

related to Hauler and this Agreement, shall be promptly made known to Hauler.

10. Hauler agrees and understands that it shall submit to the City by June 30th on an annual basis:

(i) a list of all commercial vehicles used to provide seruices in the City; (ii) proof of appropriate

vehicle registration; (iii) and proof of the insurance required under Section 16,

I L Hauler agrees and understands that it shall provide by June 30il' on an annual basis: (i) a list

of vehiclè operators collecting and hauling waste in the City of Fayetteville; (ii) proof of their

valid and appropriate commercial drivers' licenses; (iii) and the provision, maintenance, and

implementaiion of a plan to ensure that the vehicle operators maintain their commercial driver's

licenses in accordance with applicable federal and state laws'

lZ. Hauler agrees that it shall comply with all federal, state and local laws applicable to the safety,

environmental and transportation matters retated to providing solid waste collection services

under this Agreement. Hauler agrees that all open-top roll-off style containers will be properly

covered during transit on streets and highways within Fayetteville,

13. The City reserves the right to inspect all vehioles and containers to ensure that the vehicles

are safe and well-maintained and that all containers are well-maintained and water tight, if
necessary.

14. tf Flauler utilizes the City's transfer station, Hauler agrees and understands that it shall be

required to establish an individual credit or service relationship with the City of Fayetteville

transfer station operator. Hauler agrees that it shall comply with all practices, policies and

procedures as estàblished by the transfer station operatoÍ from time to time. Any tipping fee

ãeposits required by the transfer station or landfill operators shall be refunded, Iess any unpaid

tipping fees, lvhen the Hauler ceases hauling activities governed by this Agreement.

15, This Agreement has been entered into freely and voluntarily by Hauler which agrees to abide by

all of the terms and conditions as a matter of contractual obligation pursuantto applicable City

ordinances. This is a contractual Agreement and is not intended to be part of or relate in any way

to any license or ordinance created pursuant to A'C.A' ç26'77-102.

16. Neither this Agreement, nor any rights or obligations hereunder may be assigned or transferred

to any third parl or affÏliate.

17. For the purpose of this contract, the Point of Contact for

shalt be the City's Utilities Director. The Point of Contact
City of Fayetteville
the Hauler shall be

the
for
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18,

. Communications pertaining to day-to-day aspects of this
individuals. Either party may change its designated Point of

Contact upon ten (10) days prior written notice to the other party.

Hauler agrees to protect, indemnify, defend and save harmless the City, its officials, officers,

employees, agents, subcontractors, representatives and assigns from any loss, claim, liability,
penalty, fine, forfeiture, demand cause of action, suit and costs and expenses incidental thereto

(including costs of defense, settlement and reasonable attorneys' fees), to the extent caused by (i)

Hauler's breach of any term, condition, covenant or warranty contained in this Agreement, or'(ii)
Hauler's negligent act oromission orwillful misconduct related to the delivery of waste to the

City transfer station or a properly licensed landfill facility.

Insurance: Hauler shatl maintain the following insurance coverage during the term of this

Agreement:

a) Hauler shall provide and maintain, during the term of this Agreement,

comprehensive general tiabiliry insurance, to protect against all claims arising out

of the performance of its services hereunder that result in bodily injury, death or
property damage. The policy or policies shall contain a clause that the insurer will
not cancel or decrease the insurance coverage without first giving the City sixty
(60) days notice in writing.

19.

b) Upon written request, Hauler shall furnish the

insurance required of it is in force.

c) City will be added as an additional insured on

Cify with evidence that the

General Liability and Auto
Liability policies.

d) The types of coverage and limits of liability of all insurance required herein shall

be a follows:

COVERAGE LIMITS OF LIABILITY
Workmen' s Comoensation StatutofY

Employer's LiabiliW $500,000

Bodily Injury Liability except
Automobile

$ 1,000,000
each occurrence

Property Damage Liability Except
Automobile

$1,000,000
each aegregate

Automobile Bodily Iniury $ 1.000.000 each Þerson

Comprehensive General
Liabilitv

$1,000,000
each occurrence

Automobile Properfy
Damase Liabilitv

$ 1,000,000
each occurrence

Excess Umbrella
Liabilitv

$ 1,000,000
each occurrence

20. T'ermination:

a) Except as otherwise provided herein, if Hauler bleaches tlris Agreement oI
clefaults in the performance of any of the requirement or conditions contained

herein, and such breach continues for fifteen (15) days after the City has given the

Hauler written notice of such breach or default, tlre City may: (i) terminate this
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21.

22.

Agreement no sooner than thirty (30) days after the date of written notice of such

breach or default; (ii) cure the breach or default at the expense of tlte Hauler; and/

or (iii) exercise any right or remedy to which it may be entitled by law.

b) The City may terminate this Agreement upon written notice to tlie Hauler if the

Hauler makes an assignment flor the benefit of creditors, or files a voluntary

petition in bankruptcy, receivership or insolvency, or fìles an answer in any

involuntary proceeding of that nature admitting the material allegations of the

petition, or if a proceeding in bankruptcy, receivership or insolvency shall be

instituted and such proceeding is not dismissed within sixty (60) days.

c) In the event that this Agreement is terminated for any reason, any amounts

payable to the Cify by Hauler for services rendered for any reason whatsoever

sl.tull be"o*e immediately due and payable as of the date of such termination'

All notices required or permitted under this contract shall be submitted in writing to the other

party of this contract, by U.S. Mail, which notice shall be effective three (3) days after deposit

therein addressed to the following:

City of F'ayetteville
Utilities Director
I l3 West Mountain Stleet
Fayefteville, AR 72701

Hauler agrees and understands that this Agreement and documents submitted to the City

pursuant iereto are subject to the Arkansas Freedom of Infomation Act. If a Freedom of
information Act ¡equesi is presented to the Cify of Fayetteville requesting such non-exempt

documents, such non-exempt documents shall be provided in a prompt and timely manner as

presoribed in rhe Arkansas Þreedom of Infolmation Act (Ark. Code Ann. $ 25-19-l0l et seq,).

bnly legally authorized photocopying costs may be assessed for this compliance'

This Agreement shall be interpreted according to and enforced under the laws of the State of
Arkansãs. Capitalized terms herein shall have the same meaning as set fofth in ADEQ Reg' No.

22.

A waiver by either party of any of the terms or conditions herein shall be limited to that

particular instance, und rnutl not be construed as a general waiver of either party's right to seek

appropriate remeclies for any other breaches by either party'

Each paLagraph of the Agreement is severable from all other paragraphs. In the event any

coufi ;f cãrnpetent jurisdiction determines that any paLagraph or subparagraph is invalid or

unenforceable for any reason, all remaining paragraplrs and subparagraphs shall remain in full

force and effect.

This contract constitutes the entire understanding of the parties and no Notifrcation or variation

of the terms of this contract shall be valid unless made in writing and signed by the duly

authorized agents of the City of Fayetteville and the Hauler.

Each of the undersigned warrants that he or she has the full right, power, and authority to execute

this contract on behãlf of the party indicated fol the purposes herein contained.

23.

24.

)5

26.

Q:t drt 'iz?,

Lt,
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28. To the extent a defrnition or a specific term is not prov¡ded herein but is nonetheless required

by the context, it is the intention of the parties to incorporate herein the defìnitions contained in

applicabte law and regulation in effect as the date hereo[ except to the extent subsequent law or

regulation shall expressly or implicitly mandate a revised definition.

29. The obligations of the parties to this Agreement, which by their nature would continue beyond

the termination, cancellation or expiration of this Agreemen! shall survive the termination (for

any reason), cancellation or expiration of this Agreement.

IN WITNESS WHEREOF, we have hereunto set our hands on the date first written above.

'ún l/op(ør

ê-
-:--__

*r, rr,-Nq*k
SONDRA SMITH, City Clerk

*$år"åf%
i irnvEnEVlLLE: 

=-'"'. 
n-N.^R-^.s,

President
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AGREEMENT TO HAUL AIID DISPOSE OF SOLID WASTE & RECYCLING
IN THE CITY OF FAYETTEVILLE

(the "Hauler"), illd shall be in full force and effect on the date

first written abovel City and Hauler agree as follows:

1. The term of this Agreement shall be for one (1) year, with the option to renew for one (1)
additional year, unless otherwise terminated pursuant to the terms hereof.

Hauler agrees that from and after the original date of this Agreement, all customer service

Agreements for facilities within the corporate limits of the City, excluding residential areas,

entered into before or after the effective date of this Agreernent, or renewed shall have terms of
no more than one (1) year and any subsequent extensions shall be for terms of no more than one
(1) year. No customer service Agreement shall extend the terms of this Agreement.

Hauier agrees and understands that it may only collect and haul solid waste using the type
equipment commonly refened to as open-top roll-off style containers with capacities of twenty
(20) cubic yards or greater, or roll-off style compactor containers with capacities of trventy (20)
cubic yards or greater, containing waste generated from industrial, large commercial or
construction/demolition activities, or which is classified as Special Waste, Hazardous Waste,
gxease or any other type Solid Waste which requires special handling or disposal as set forth in
ADEQ Reg. No. 22. Hauler shall not collect any Class I or Class 4 material in other containers.

Hauler agrees and understands that it may only collect and haul recyclables outside the
residential recycling program. Unseparated recyclables shall not be allowed unless Hauler has

been given authority by the City to do so on a program specific basis, approval to be determined
by the appropriate department director. As of the signing of this agreement, there are two
unseparated recycling programs that a¡e approved:

a) construction and demolition waste; and
b) University of Arkansas event comingled containers.

In consideration of the right to provide the hauling of solid waste and/or recyclables described in
Item#3 above, Hauler agrees and understands that it shall be required to pay a monthly fee of:

a) ten (10%) percent (the "Solid Waste Fee") of the gross revenue received for
providing solid waste hauling services

b) fle (5%) percent (the "Recycling Fee") of the gross revenue received for
providing the hauling of the recyclables.

Hauler agrees and understands that it may utilize the City's transfer station for all Class I waste
collected pursuant to this Agreement and shall deliver all Class 4 waste to a properly licensed
landfill facility. Hauler shall pay all transfer station fees to the transfer station operator and all
landfill fees to the landfill operator, as they may be established and amended, from time to time.

6. Hauler shall pay all fees due hereunder, along with submitting "Attachment A: Solid Waste
Documentation", or page I of Attachment A in conjunction with an agreed upon vendor

2.

J.

4.

5.
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7.

generated report, on of before the 15th of each calendar month for the immediately preceding

carendar month. puv*"nt, oifees receive¿ un". the due date shat be assessed a r0% penalty per

month. If Hauler fails to pay the re"s witrrin forlry-five (45) days of the due date' the city may

terminate this Agreement upon delivery "i""" iíl 
*'i¿n notile to the Hauler' The supporting

information shan be ;ffrcient to demonstrate the accuracy of the fee calculation' and shail

incrude rhe fo¡owing information: (i) Hauieris worksheet caiculating the fces remiued; (ii) a list

of payments received from customer, *irttin the City; (iii) such list shall clearly indicate

whether each payment was from a permanent or temporary customer' and (iv) the fee shall be

based upon all activity from each customer account *itt itt ih" city, and shall include the normal

bilting charges fo, ¿í t 
"" 

o, discounted t.*i."t fi"cluding-thosê for non-profit organizations)

including but not ri*it"lio Jelivery, p"il ;l;;;,, ài'po'ul ãhu'gt'' transportation charges' f,tnal

pull charges, and ,.*r .fr*g.t 
"tl* p"Vt".tt ,.i'itt*tt, the City will review and obtain

certain trade secret *ior*utioî, includinf ffi i.t"øLtnt1.of service' customer lists' and other

customer information ("Confidential Infoäation"¡' Tht ðity asserts this information is exempt

from discrosure under'the Arkansa. pr""Jã* of Ínformation Act as the information meets the

exemptionforrecordstr,ut,'ifdisclosedwouldgiveadvantagetocompetitors..'Thisinformation
will only be reviewed by Crty financial rtuif, uã¿ will not bi made available to City solid waste

staff.

Hauler shall pay all fees due hereunder, along with. submitting "Attachment B: Recycling

Documenration,, on'* i"tii" ,Ë"1î'' ;É each-carendar monrh ior the immediately preceding

calendar month. p"y*";;; ;f fees received ater the due date shall be assessed a t,o/o penalty

per monrh. rf H""rJri;üi;ö ,h;;i;;irht; forrv-five (45) davs of the due date, the citv

may rerminate this äffi9", ipor,. ¿*rirr*iv of one (i) written notice to the Hauler' The

supporting informatiàrlshall be sufficient to dåmonstrate the accufacy of the fee calculation' and

shall include the following information: 1i¡ uoium.s.of recycling collected, in tons' by

commodity, with disposition by destination Àík't, for all 'o*t* 
sepãrated recycling; (ii) fot

any approve¿ ,rorr-rãü". ,.parut.d progr*,-rtã Háuler shal1.zuUtnit io the cþ 6y June 30h on

annual basis, copi.;; coïtracts *itr, prá""ssing mills; (iii) for any. fPPloved. 
non-source

separated program, the amountr, i1 toå,, ìi-t"Iy"nog'colíected within Fayetteville' with

disposition by destinJion mari<et. witrr-p"vment remittance, the city will review and obtain

certain trade secret 
-lnfono?ion, 

including rates, fre{uency of service' customer lists' other

customer information, ffid contracts *ìif. i""V"f*t *á p'ot"tsing mills ('Confidentiai

Information'). The City asserts this information is exempt from disclosure under the Arkansas

Freedom of Information ¿.ct as the iorot*utio" meets the exemption for records that "if

disclosed would give advantage to 
"o*p.ritorr." 

This information wiil only be reviewed by City

financial staff, and *iit ,rot i" made ã"ãii"ur. to city solid waste staff' Any Hauler found

providing services for non-sour.. ,.purui"J tå"ytruuret without prior approval by the City shall

Ëe subjectto a fee of$500'00'

TheCityshallhavetherighttoconductanauditofHauler'scustomerfitesandrecordsforall
customers located. within the city, provideà that such audit privilege shall be limited to once per

calendar quarter. ft sucfr audit'iweat, 
-tlr" 

ftuoler should have paid at least 50lo more than

reported, the cost oitfr" audit shall b" p"ü;f;h" iaultr to the City' During such audit' the City

may review and oUtain certain Ou¿" i..r.t'iniorÀation, including rates' frequency of service'

customer rists, and oihår customer inro""uiiå" q;'confrd"tttiar Infõrmation"). This information

shall not be divulged to any third party tV ift" òi'V, its employees' officers' or elected officials

without the express *rirr.n .onr*nt o¡ th; Huut"t, o' u' oiht'*ise required by law' The City

asserts this information is exempt rrom Jirctosure under the Arkansas Freedom of Information

8.
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9.

Act as the information meets the exemption for records that "if disclosed would give advantage

to cornpetitors." This information will only be reviewed by City financial stafl and will not be

made available to City solid waste staff.

The City will advise Hauler of any request for information which the City, at the City's sole

discretiòn, determines to be non-disclosable or otherwise subject to an exemption from

disclosure under the Arkansas Freedom of Information Act. If a court of competent jurisy'iction

determines that said requested information is disclosable or otherwise is not exempt from

disclosure under the Arkansas Freedom of Information Act, the City wili comply with said

finding and notify Hauler. Discovery requests made to the City during the course of any

litigation, or any other subpoena or court order issued to the City for inforrration or records

related to Hauler and this Agreement, shall be promptly made known to Hauler.

Hauler agrees and understands that it shall submit to the City by June 30th on an annual basis: (i)

a list of all commercial vehicles used to provide services in the City; (ii) proof of appropriate

vehicle registration; (iii) andproofofthe insurance required under Section i6.

Hauler agrees and understands that it shall provide by June 30th on an annual basis: (i) a list of
vehicle operators collecting and hauling waste in the City of Fayetteville; (ii) proof of their valid

and appiopriate commercial drivers' licenses; (iii) and the provision, maintenance, and

implemàntation of a plan to ensure that the vehicle operators maintain their commercial driver's

licenses in accordance with applicable federal and state laws.

Hauler agrees rhat it shall comply with all federal, state and local laws applicable to the safety,

environmental and transportation matters related to providing solid waste collection services

under this Agreement. Hauler agrees that all open-top roll-off style containers will be properly

covered during transit on streets and highways rvithin Fayettevilie'

The City reserves the right to inspect all vehicles and containers to ensure that the vehicles are

safe and well-maintained and that all containers are well-maintained and water tight, if
necessary.

If Hauler utilizes the City's transfer station, Hauler agrees and understands that it shall be

required to establish an individual credit or service relationship with the City of Fayetieville

transfer station operator. Hauler agrees that it shall comply with all practices, policies and

procedures as established by the transfer station operator from time to time. Any tipping fee

àeposits required by the transfer station or landfill operators shall be refunded, less any unpaid

tipping fees, when the Hauler ceases hauling activities governed by this Agreement.

This Agreement has been entered into freely and voluntarily by Hauler which agrees to abide by

all of the terms and conditions as a mafrff of contractual obligation pursuant to appiicable City

ordinances. This is a contractual Agreement and is not intended to be part of or relate in any way

to any license or ordinance created pursuant to A.C.A. ç26-77-L02.

Neither this Agreement, nor any rights or obligations hereunder may be assigned or transferred

to any third part or affiliate.

For the purpose of this contract, the

City's Utitities Director. The
Point of Contact for the City of Fayetteville shall be the

Point of Contact for the Hauler shall be
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18.

'"ïffi 
i;,î'å:ï"il,.îïîin';'å3ï:"'i#-i'J'f i;'lJÏi

Contact upon ten (10) days prior written notice to the other party.

Hauler agrees to protect, indemniff, defend and save harmless the Cþ, its officials, offtcers,

employees, agenti, subcontractors, representatives and assigns fiom any loss, claim, liability,

penalty, fine, forfeiture, demand cause ofaction, suit and costs and expenses incidental thereto

iittctuáing costs of defense, settlement and reasonable attorneys' fees), to the extent caused by (i)

Hauler's breach of any term, condition, covenant or warranty contained in this Agreement, or (ii)

Hauler's negligent act or omission or willfif misconduct related to the delivery of waste to the

City transfer station or a properly licensed landfill facility'

Insurance: Hauler shall maintain the following insurance coverage during the term of this

Agreement:

a) Ha¡ler shall provide and maintain, during the tenn of this Agreement,

comprehensive general liability insurance, to protect against all claims arising out

of the performance of its services hereunder that result in bodily injury, death or

property damage. The policy or policies shail contain a clause that the insurer will
not cancel or decrease the insurance coverage without first giving the City sixty
(60) days notice in writing.

19.

b) Upon written request, Hauler shall fumish the

insurance required of it is in force.
City with evidence that the

General Liability and Autoas an additional insured onc) City will be added

Liability policies.
d) The types of coverage and limits of liability of all

be a follows:
insurance required herein shall

COVERAGE LIMITS OF LIABILITY
Workmen' s Compensation Statutory

Emplover's Liabilitv $s00,000

Bodily Injury Liabiiity except
Automobiie

$1,000,000
each occurrence

Property Damage Liability Except
Automobile

$1,000,000
each aggregate

Automobile Bodily Iniury $1,000,000 each person

Comprehensive General
Liabilitv

$1,000,000
each occurrence

Automobile Property
Damase Liabilitv

$1,000,000
each occurrence

Excess Umbrella
Liabilitv

$1,000,000
each occurrence

Termination:

a) Except as otherwise provided herein, if Hauler breaches this Agreement or

defaults in the performance of any of the requirement or conditions contained

herein, and such breach continues for fifteen (15) days after the City has given the

Hauler wriften notice of such breach or default, the City may: (i) terminate this

20.
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a) Except as otherwise provided herein, if Hauler breaches this Agreement or

defaults in the performance of any of the requirement or conditions contained

herein, and such breach continues for fifteen (15) days after the City has given the

Hauler written notice of such breach or default, the City may: (i) terminate this

Agreement no sooner than thirty (30) days after the date of written notice of such

breach or default; (ü) cwe the breach or default at the expense of the Hauler;

andlor (iii) exercise any right or remedy to which it may be entitled by law.

b) The City may terminate this Agreement upon written notice to the Hauler if the

Hauler makes an assignment for the benefit of creditors, or files a voluntary
petition in bankruptcy, receivership or insolvency, or files an answer in any

involuntary proceeding of that nafure admiuing the material allegations of the

petition, or if a proceeding in bankruptcy, receivership or insolvency shall be

instituted and such proceeding is not dismissed within sixty (60) days.

c) In the event that this Agreement is terminated for any reason, any amounts

payable to the Crty by Hauler for services rendered for any reason whatsoever

shall become immediately due and payable as of the date of such termination.

All notices required or permitted under this contract shall be submitted in writing to the other

party of this contract, by U.S. Mail, which notice shall be effective three (3) days after deposit

therein addressed to the following:

2r.

22.

23.

City of Fayetteville
Utilities Director
113 West Mountain Street

Fayetteville, AR 72701

Dac<ç,tl gpud tt /¡/ ¿tt¡^' *
Ãttn: â¡/ ¡ ¿¿'+ 4an ¿ utt/
P¿ ß¿" /?¿ê@

24.

25.

Hauler agrees and understands that this Agreement and documents submiued to the City
pursuant hereto are subject to the Arkansas Freedom of Information Act. If a Freedom of
Information Act request is presented to the Cify of Fayetteville requesting such non-exempt

documents, such non-exempt documents shall be provided in a prompt and timely manner as

prescribed in the Arkansas Freedom of Information Act (Ark. Code Ann. $ 25-L9-101, et seq.).

Only legally authorized photocopying costs may be assessed for this compliance.

This Agreement shall be interpreted according to and enforced under the laws of the State of
Arkansas. Capitalized terms herein shall have the same meaning as set forth in ADEQ Reg. No.
22.

A waiver by either party of any of the terms or conditions herein shall be limited to that

particular instance, and shall not be construed as a general waiver of either party's right to seek

appropriate remedies for any other breaches by either party.

Each paragraph of the Agreement is severable from all other paragraphs. In the event any court

of competent jurisdiction determines that arLy paragraph or subparagraph is invalid or

unenforceable for any reason, all remaining paragraphs and subparagraphs shall remain in full
force and effect.

This contract constitutes the entire understanding of the parties and no Notif,rcation or variation
of the terms of this contract shall be valid unless made in writing and signed by the duly
authorized agents of the City of Fayetteville and the Hauler.

26.
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27. Each of the undersigned warrants that he or she has the full right, power, and authority to execute

this contract on behalf of the party indicated for the pulposes herein contained.

ZB. To the extent a defrnition or a specific term is not provided herein but is nonetheless required by

the context, it is the intention of the parties to incorporate herein the definitions contained in

applicable law and regulation in effect as the date hereof, except to the extent subsequent law or

regulation shall expressly or implicitly mandate a revised definition.

29. The obligations of the parties to this Agreement, which by their nanlre would continue beyond

the termination, cancellation or expiration of this Agreement, shall survive the termination (for

any reason), cancellation or expiration of this Agteement.

IN \ryITNESS WHEREOF, we have hereunto set our hands on the date first written above.

ÐcÉl<atf¡eu a * I ¡,J ¿uçpt øs

,r, &,n/,*'å ,4*¿'t'
S'NDRA sMrrrr, 

"l$*filÏfrr,,

.Èt:iY:þtF,*Az
=*o-i -';'i3 : rnvrnEVlLLE: :-""'î"t;' "Þs
,'¿;fffl*iþis.

By:

CITY OF FA

ATTEST:
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AGREEMENT TO HAUL AND DISPOSE OF SOLID \ryASTE & RECYCLING
IN THE CITY OF FAYETTEVILLE

This Agreement (rhe "Agreemenr"), is entered into on this þO^, ,, [WSt 2012, between

lhg ^City ,of Fayetteville, ,4r,lluryurl_ 1 --municipal.. 
corporatiotl (th: 

^^"9ity"ì,. 
and

l.

)

a) t)jaþ"çtne o'Hauler"), and shall be in full force and effect on the date

first written above, City and Hauler agree as follows:

The term of this Agreement shall be for one (1) year, with the option to renew for one (1)

additional year, unless otherwise terminated pursuant to the terms hereof.

Hauler agrees that from and after the original date of this Agreement, all customer service

Agreements for facilities within the corporate limits of the City, excluding residential areas,

entered into before or after the effective date of this Agreement, or renewed shall have terms of
no moïe than one (1) year and any subsequent extensions shall be for terms of no more than one

(1) year. No customer service Agreement shall extend the terms of this Agreement.

Hauler agïees and understands that it may only collect and haul solid waste using the type

equipment commonly referred to as open-top roll-off style containers with capacities of twenty

(20) cubic yards or greater, or roll-off style compactor containers with capacities of twenty (20)

cubic yards or greater, containing waste generated from industrial, large commercial or

construction/demolition activities, or which is classified as Special Waste, Hazardous Waste,

grease or any other type Solid Waste which requires special handling or disposa! as set forth in

ADEQ Reg. No. 22.Hauler shall not collect any Class 1 or Class 4 material in other containers.

Hauler agrees and understands that it may only collect and haul recyclables outside the

residential recycling program. Unseparated recyclables shall not be allowed unless Hauler has

been given authority by the City to do so on a program specific basis, approval to be determined

by the appropriate department director. As of the signing of this agreement, there are two

unseparated recycling programs that are approved:
a) construction and demolition waste; and

b) University of Arkansas event comingled containers-

In consideration of the right to provide the hauling of solid waste and/or recyclables described in

Item #3 above, Hauler agrees and understands that it shall be required to pay a monthly fee of:

a) ten (10%) percent (the "Solid Waste Fee") of the gross revenue received for
providing solid waste hauling services

b) five (5%) percent (the "Recycling Fee") of the gross revenue received for
providing the hauling of the recyclables.

Hauler agrees and understands that it may utilize the City's transfer station for all Class 1 waste

collected pursuant to this Agreement and shall deliver all Class 4 waste to a properly licensed

landfill facility. Hauler shall pay all transfer station fees to the transfer station operator and all

landfill fees to the landfitl operator, as they may be established and amended, from time to time.

6. Hauler shall pay all fees due herewrder, along with submitting "Attachment A: Solid Waste

Documentation", or page 1 of Attachment A in conjunction with an agreed upon vendor

4.

5.
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7.

generated report, on or before the 15th of each calendar month for the immediately preceding
calendar month. Payments of fees received after the due date shall be assessed a l0% penalty per
month. If Hauler fails to pay the fees within forty-five (45) days of the due date, the City may
terminate this Agreement upon delivery of one (1) written notice to the Hauler. The supporting
information shall be sufficient to demonstrate the accurâcy of the fee calculation, and shall
include the following information: (i) Flauler's worksheet calculating the fees remitted; (ii) a list
of payments received from customers within the City; (iii) such list shall clearly indicate
whether each payment was from a permanent or temporary customer, and (iv) the fee shall be

based upon all activity from each customer account within the City, and shall include the normal
billing charges for all free or discounted services (including those for non-profit organizations)
including but not limited to delivery, pull charges, disposal charges, transportation charges, final
pull charges, and return charges. With payment remittance, the City will review and obtain
certain trade secret information, including rates, frequency of service, customer lists, and other
customer information ("Conf,rdential Information"). The City asserts this information is exempt
from disclosure under the Arkansas Freedom of Information Act as the information meets the
exemption for records that "if disclosed would give advantage to competitors." This information
will only be reviewed by City financial staff, and will not be made available to City solid waste
staff.

Hauler shall pay all fees due hereunder, along with submitting "Attachment B: Recycling
Documentation", on or before the 15th of each calendar month for the immediately preceding
calendar month. Payments of fees received after the due date shall be assessed a l0o/o penalty
per month. If Hauler fails to pay the fees within forty-five (45) days of the due date, the City
may terminate this Agreement upon delivery of one (l) written notice to the Hauler. The
supporting information shall be sufficient to demonstrate the accuracy of the fee calculation, and
shall include the following information: (i) volumes of recycling collected, in tons, by
commodity, with disposition by destination market, for all sowce separated recycling; (ii). for
any approved non-source separated program, the Hauler shall submit to the City by June 30u' on
annual basis, copies of contracts with processing mills; (iii) for any approved non-source
separated progrcm, the amounts, in tons, of recycling collected within Fayetteville, with
disposition by destination market. With payment remittance, the City will review and obtain
certain trade secret information, including rates, frequency of service, customer lists, other
customer information, and contracts with recyclers and processing mills ("Confidential
Information"). The City asserts this information is exempt from disclosure under the Arkansas
Freedom of Information Act as the information meets the exemption for records that "if
disclosed would give advantage to competitors." This information will only be reviewed by City
f,rnancial staff, and will not be made available to City solid waste staff. Any Hauler found
providing services for non-source separated recyclables without prior approval by the City shall
be subject to a fee ofS500.00.

The City shall have the right to conduct an audit of Hauler's customer files and records for all
customers located within the City, provided that such audit privilege shall be limited to once per
calendar quarter. If such audit reveals the Hauler should have paid at least 5olo more than
reported, the cost of the audit shall be paid by the Hauler to the City. During such audit, the City
may review and obtain certain trade secret information, including rates, frequency of service,
customer lists, and other customer information ("Confidential Information"). This information
shall not be divulged to any third party by the City, its employees, officers, or elected officials
without the express written consent of the Hauler, or as otherwise required by law. The City
asserts this inf'ormation is exempt from disclosure under the Arkansas Freedom of Information

8.
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9.

Act as the information meets the exemption for records that "if disclosed would give advantage
to competitors." This information will only be reviewed by City financial staff, and will not be
made available to City solid waste staff.

The City will advise Hauler of any request for information which the City, at the City's sole
discretion, determines to be non-disclosable or otherwise subject to an exemption from
disclosure under the Arkansas Freedom of Information Act. If a court of competent jurisdiction
determines that said requested information is disclosable or otherwise is not exempt from
disclosure under the Arkansas Freedom of Information Act, the City will comply with said
finding and notiff Hauler. Discovery requests made to the City during the course of any
litigation, or any other subpoena or court order issued to the City for information or records
related to Hauler and this Agreement, shall be promptly made known to Hauler.

Hauler agrees and understands that it shall submit to the City by June 30tl' on an annual basis: (i)
a list of all commercial vehicles used to provide services in the City; (ii) proof of appropriate
vehicle registration; (iii) and proofofthe insurance required under Section 16.

Hauler agrees and understands that it shall provide by June 30th on an annual basis: (i) a list of
vehicle operators collecting and hauling waste in the City of Fayetteville; (ii) proof of their valid
and appropriate commercial drivers' licenses; (iii) and the provision, maintenance, and
implementation of a plan to ensure that the vehicle operators maintain their commercial driver's
licenses in accordance with applicable federal and state laws.

Hauler aglees that it shall comply with all federal, state and local laws applicable to the safety,
environmental and transportation matters related to providing solid waste collection services
under this Agreement. Hauler agrees that all open-top roll-off style containers will be properly
covered during transit on streets and highways within Fayetteville.

The City reserves the right to inspect all vehicles and containers to ensure that the vehicles are
safe and well-maintained and that all containers are well-maintained and water tight, if
necessary.

If Hauler utilizes the City's transfer station, Hauler agrees and understands that it shall be
required to establish an individual credit or service relationship with the City of Fayetteville
transfer station operator. Hauler agrees that it shall comply with all practices, policies and
procedures as established by the transfer station operator from time to time. Any tipping fee
deposits required by the transfer station or landfill operators shall be refunded, less any unpaid
tipping fees, when the Hauler ceases hauling activities governed by this Agreement.

This Agreement has been entered into freely and voluntarily by Hauler which agrees to abide by
all of the terms and conditions as a matter of contractual obligation pursuant to applicable City
ordinances. This is a contractual Agreement and is not intended to be part of or relate in any way
to any license or ordinance created pursuant to A.C.A. ç26-77-102.

Neither this Agreement, nor any rights or obligations hereunder may be assigned or transferred
to any third part or aff,rliate.

For the purpose of this contract, the Point of Contact for the City of !-ayetteville shall be the
City's Utilities Director. The Point of Contact for the Hauler shall be

10.

11.

t2.

13.

14.

15.

16.
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18.

. Communications pertaining to day-to-day aspects of this

contract shall be through these individuals. Either party may change its designated Point of
Contact upon ten (10) days prior written notice to the other party.

Hauler agrees to protect, indemnifr, defend and save harmless the City, its officials, officers,

employees, agents, subcontractors, representatives and assigns from any loss, claim, liability,
penalty, fine, forfeiture, demand cause of action, suit and costs and expenses incidental thereto

(including costs of defense, settlement and reasonable attomeys' fees), to the extent caused by (i)
Hauler's breach of any term, condition, covenant or warranty contained in this Agreement, or (ii)
Hauler's negligent act or omission or willful misconduct related to the delivery of waste to the

City transfer station or a properly licensed landfill facility.

19. Insurance: Hauler shall maintain the following insurance coverage during the term of this

Agreement:

a) Hauler shall provide and maintain, during the term of this Agreement,
comprehensive general liability insurance, to protect against all claims arising out
of the performance of its services hereunder that result in bodily injury, death or
property damage. The policy or policies shall contain a clause that the insurer will
not cancel or decrease the insurance coverage without first giving the City sixty
(60) days notice in writing.

b) Upon written request, Hauler shall fumish the City with evidence that the

insurance required of it is in force.
c) City will be added as an additional insured on General Liability and Auto

Liability policies.
d) The types of coverage and limits of liability of all insurance required herein shall

be a follows:

COVERAGE LIMITS OF LIABILITY
Workmen's Compensation Statutory

Emplover's Liabilitv $500,000
Bodily Injury Liability except
Automobile

$ 1,000,000
each occutrence

Property Damage Liability Except
Automobile

$1,000,000
each assregate

Automobile Bodilv Iniurv $1,000,000 each person

Comprehensive General
Liabilitv

$1,000,000
each occurrence

Automobile Property
Damase Liabilitv

$1,000,000
each occurrence

Excess Umbrella
Liabilitv

$l,00o,ooo
each occurrence

Termination:

a) Except as otherwise provided herein, if Hauler breaches this Agreement or
defaults in the performance of any of the requirement or conditions contained

herein, and such breach continues for fifteen (15) days after the City has given the
Hauler written notice of such breach or default, the City may: (i) terminate this

20.
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Agreement no sooner than thirty (30) days after the date of written notice of such

breach or default; (ii) cure the breach or default at the expense of the Hauler;
and/or (iii) exercise any right or remedy to which it may be entitled by law.

b) The City may terminate this Agreement upon written notice to the Hauler if the

Hauler makes an assignment for the benefit of creditors, or files a voluntary
petition in bankruptcy, receivership or insolvency, or files an answer in any

involuntary proceeding of that nature admitting the material allegations of the
petition, or if a proceeding in bankruptcy, receivership or insolvency shall be

instituted and such proceeding is not dismissed within sixty (60) days.

c) In the event that this Agreement is terminated for any reason, any amounts

payable to the City by Hauler for services rendered for any reason whatsoever
shall become immediately due and payable as of the date of such termination.

All notices required or permitted under this contract shall be submitted in writing to the other
party of this contract, by U.S. Mail, which notice shall be effective three (3) days after deposit
therein addressed to the following:

2T,

22.

23.

24.

)s

City of Fayetteville
Utilities Director
113 West Mountain Street
Fayettevilie, AR 7270L

Attn:

26.

Hauler agrees and understands that this Agrecment and documents submitted to the City
pursuant hereto are subject to the Arkansas Freedom of Information Act. If a Freedom of
Information Act request is presented to the City of Fayetteville requesting such non-exempt
documents, such non-exempt documents shall be provided in a prompt and timely manner as

prescribed in the Arkansas Freedom of lnformation Act (Ark. Code Ann. $ 25-19-I0l et seq.).

Only legally authorized photocopying costs may be assessed for this compliance.

This Agreement shall be interpreted according to and enforced under the laws of the State of
Arkansas. Capitalized terms herein shall have the same meaning as set forth in ADEQ Reg. No.

22.

A waiver by either party of any of the terms or conditions herein shall be limited to that
particular instance, and shall not be construed as a general waiver of either party's right to seek

appropriate remedies for any other breaches by either party.

Each paragraph of the Agreement is severable from all other paragraphs. In the event any coult
of competent jurisdiction determines that any paragraph or subparagraph is invalid or
unenforceable for any reason, all remaining paragraphs and subparagraphs shall remain in full
force and effect.

This contract constitutes the entire understanding of the parties and no Notification or variation
of the terms of this contract shall be valid unless made in writing and signed by the duly
authorized agents of the City of Fayetteville and the Hauler.

Each of the undersigned warrants that he or she has the full right, power, and authority to execute

this contract on behalf of the party indicated for the purposes herein contained.
27.
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28. To the extent a definition or a specific term is not provided herein but is nonetheless required by
the context, it is the intention of the parties to incorporate herein the definitions contained in
applicable law and regulation in effect as the date hereof except to the extent subsequent law or
regulation shall expressly or implicitly mandate a revised definition.

29. The obligations of the parties to this Agreement, which by their nature would continue beyond
the termination, cancellation or expiration of this Agreement, shall survive the termination (for
any reason), cancellation or expiration of this Agreement.

IN WITNESS WHEREOF, we have hereunto set our hands on the date first written above.

'4;,-
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SONDRA SMITH, City Clerk
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