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THE CITY OF FAYETTEVILLE, ARKANSAS
DEPARTMENT CORRESPONDENCE

ARKANSA

CITY COUNCIL AGENDA MEMO

To:

Thru:

From:

Date:

Subject:

The Fayetteville City Council

Mayor Lioneld Jordan
Don Marr, Chief of Staff

Lindsley Smith, Director of Communi cationfi

February 26,2013

Resolution expressing opposition to Senate Bill 101

BACKGROUND:
@ary2I,20l3,theTelecommunicationsBoardoftheCityofFayettevi1leconductedits
regular monthly meeting. On the agenda was a discussion of the proposed Senate 8il1 10l-Video Service Act

thãt is being considered in the Arkansas State Legislature. The Board heard comments from Lindsley Smith,

Director of Òommunication; Kit Williams, City Attomey; andFntz Gisler, Director of Media Services, all from

the City of Fayetteville; and Susan Norton from Fayetteville Public Schools. All the presenters expressed

opposition to the 8i11.

After discussion and consideration, the Board voted unanimously to request the City Council to adopt a

Resolution expressing the City of Fayetteville's opposition to the passage of Senate 8il1 101. Please see the

attached document from the Telecommunications Board.

RECOMMENDATION:
moard,initsadvisoryroletotheCityCouncil,advisestheCityCounciloftheCityof
Fayetteville to adopt a Resolution expressing the City's opposition to the passage of Senate Bill 101.
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DATE: February2t,2Ot3

TO: Fayetteville City Council

FROM : Telecommunications Board

RE: Senate Bill 101

ln its meeting of February 21-,2O!3, the Telecommunications Board voted unanimously to recommend

that the Fayetteville City Council pass a Resolution asking our State Senators and State Representatives

to oppose and vote against Senate Bill 1-01, the Video Services Act, currently being considered by the

Arkansas General Assembly. A copy is attached.

The Telecommunications Board received no notice, communication, or information regarding this bill or

any perceived problems with the existing city franchise agreements from either Cox Communications or

AT&T before it was introduced. Both franchisees were invited to attend the February 21't meeting of the

Telecommunications Board to discuss these issues, but both declined to do so. We did hear comments

from City Attorney Kit Williams, City Communication Director Lindsley Smith, and Susan Norton from the '

Fayetteville School District, all of whom discussed the numerous harms that would result from

enactment of the proposed legislation.

Among other things, Senate Bill L01 would, if enacted, allow video service providers to revoke the

existing franchise agreements from the City of Fayetteville and acquire a certificate of franchise

authority from the Arkansas Secretary of State. The franchisees would be released from all provisions of

the existing franchises regarding use of rights of way, service requirements, complaint procedures, areas

of service, and other provisions previously negotiated and agreed to that protect the interests of the

City and its residents.

No local residents have expressed to the Telecommunication Board any support for this legislation, and

we can identify no benefits to either the City of Fayetteville or its residents that would result from

revocation of the existing franchises and transfer of local authority to the Secretary of State, who would

be barred from negotiating any additional services, benefits, regulations, or controls to protect the

rights of municipalities or their residents with regard to video services transmitted over the public rights

of way.

Furthermore, Fritz Gisler, Director of Media Services for the City of Fayetteville, who provides staff

support to the Telecommunications Board, addressed areas of concern within the purview of our Board

and concluded that among the negative consequences of the proposed legislation would be:

t. The removal of any regulatíons regarding the operation of video service providers whatsoever. Not only

will local authority be eliminated, no comparable authority on the state level is established.
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Z. Ensuring compliance with the few rules of operation that will remain will be costly and difficult, with l

little or no incentive on the part of the providers to be concerned about compliance.

3.Allcontrolofoperationswillnowresidewiththeprovider.ThebillwilltotallyremoVeanyprovisionfor
localcontrolofhowprovidersimplementtheirservices,notwithstandingthatsaidprovidersareutilizing
wholly local resources. This includes everything from the scope of services to geographic areas of

operation.
4. The provision for non-commercial/public service access (PEG) channels is minimal. lt does not allow for :

expansion, such as the addition of channels if the citizens desire. lt allows providers to place the

channels on a subscription level that will prevent many citizens from seeing them without increased

expense. lt increases the cost to the city or county that is with providing the programming. lt allows the ,:

provider to reduce the technical quality of the signal, and provides no incentive to improve. For

example, if Fayetteville had a High Definition channel, we would telecast much of our Government

Channel programming in HD. Under this bill, the transmission quality of our channel will be reduced

even further from the Standard Definition it is now. This reduces our opportunity to improve our

communication with our citizens.

5. There is no accountability for providers. They will basically be able to do as they please'

Consequently,theTelecommunicationsBoard,takingseriouslyitsresponsibilitytoadvisetheCouncil,voted
unanimously to recommend that the Fayetteville City Council pass a Resolution asking our State Senators and 

I

State Representatives to oppose and vote against Senate Bill 10L, currently being considered by the Arkansas

General Assembly.
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RESOLUTION NO.

A RESOLUTION TO EXPRESS THE CITY COLINCIL'S OPPOSITION TO

SENATE BILL 101, THE VIDEO SERVICES ACT, AND TO REQUEST OUR

SENATORSANDREPRESENTATIVESANDALLARKANSAS
LEGISLATORS TO REJECT THIS UNFAIR AND I.INNEEDED BILL

WHEREAS, the City of Fayetteville has for decades enjoyed a good working

relationship witrr trré various ielevision cable companies that serve our citizens and maintained

cable franóhise agreements as authorized by federal law; and

WHEREAS, our citizens have benefitted from the City's franchising authority. whic!

was used to establisú and finance public, Educational and Government channel cablecasting and

to ensure as good customer service as possible; and

yHEREAS, the cable industry has now pushed sB 101, the video Services Act' to take

away our existing cable franct ise ,igttts and tiansfer this power to the state with no local

govemmental protection for our citizJns' right to be treated fairly and equitably by the cable

industry; and

WHEREAS, SB 101, the Video Services Act, endangers our fede¡al rights to Public,

Educational and Government channel access so that our public's freedom of speech and

expression rights are weakened, the availability of the Educátion channel for the Fayetteville

public schools is brought into question and the Government channel's commitment to provide

transparency of governãrent meeìings and operation is threatened; and

WHEREAS, the Fayetteville Telecommunication Board voted unanimously on February

21,20t3 to recomÁend thät the Fayetteville city council pass a Resolution asking our state

Senators and Representatives to oppose and vote against Senate Bill 101'

NOW, THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF FAYETTEVILLE, ARKANSAS:

section l: That the city council of the city of Fayetteville, Arkansas hereby expresses

its strong opposition to Senate Bill 101, the Video Sêrvice-s Act, as unneeded, a removal of active

local control and regulation to protect åur citizens and school children to be replacedby passive

state control; and a blow against freedom of information and a citizenry's right to easily see their

govemment decision making process and operation'

Section 2: That the City Council of the City of Fayetteville, Arkansas hereby requests

that all of our State Senators and State Representatives.(espãcially 1l9tt representing citizens of

Fayetteville) strontly oppose and vote against Senate Bill 101, the Video Services Act'
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PASSED and APPROVED this 5th day of March,2013.

APPROVED: ATTEST:

By:
LIONELD JORDAN, Mayor SONDRA E. SMITH, City Clerk/Treasurer

By:
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Departmental Gorrespondence

TO: Mayor Jordan
Don Marr, Chief of Staff
Lindsley Smith, Communications & Marketing irector

FROM: Kit Wiltiams, City Atto ^", A(
DATE: January 25,20L3

RE: SB 101 - State franchising damages cities'
and their citÍzens' access to cable television

This cable industry bill reduces Arkansas cities' rights and powers to protect

their citizens, to ensure that the city's govemment would be shown to our citizens on

the Governrnent Channel, to allow the Fayetteville School District to cablecast school

activities on the Education Channel and to promote our citizens' First Amendment

rights on the Public Access Channel.

The Emergency Clause language shows there is no reason for this bill except to

take away power to protect citizens from Arkansas cities in favor of the national cable

television industry (with a litle bonus for the Secretary of State). The Emergency

Clause states:

It is found and determined by the General Assembly of the

State of Arkansas that perhaps the lack of uniformity in the

laws governing video service providers is inequitable to certain
citizens and government entities ...." (emphasis added).

Of course this Bill has to say "perhaps" because what city or governmental

entity claims the existing federal cable law is inequitable or damaging to them? Local

goveÍtments have lost some power to protect local interests as the cable industry's

lobbying at the federal level has succeeded in some roll back of local government

power. But this bilt would be much worse for our cities and their citizens. What

ðitir.ttr have asked for this bill which reduces their local govemment's power to try to

ensure faimess and equity? Cities are best protectors of their citizens which is why

cities have occasionally required a cable company to build out its system to reach the

KitWilliams
City Attorney

Jason B. Kelley
As s ís tant C ity Atto rne y
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vast majority of its citizens rather than cherry-picking the most affluent and dense
neighborhoods. This protection against inequity has been specifically outlawed by SB
101 {$23-1e-207(b)}.

How does limiting the avaitabilþ of Public, Education and Government
Channels that cities can presently require under federal law help citizens or cities?
Obviously, these restrictions are placed within this bill ONLY TO IIELP CABLE
COMPANIES to the detriment of open goverrrment and democracy.

Because of digital cablecasting, many more cable channels are now available to
the cable industry. What is the rationale then of restricting a city's existing federal
right to use free Public, Education and Government Channels by the three pages of
regulations in this proposal? Cities should be encouraged to cablecast city council,
plaruring commission and other city meetings to their citizens. That is the essence of
open government. Cities should be encouraged to make its Education Channel freely
and easily accessible to its public schools and universities. Arkansas students should
have an opportunity to learn the basics of this vital industry. Cities should be
encouraged to provide a Public Access cable channel to give its citizens the venue to
express themselves, their hopes and dreams. Instead of promoting open
government, fostering education in the telecommunication area and encouraging
free speech and artistic expression, SB 101 throws roadblocks in the way of any
city wanting to provide those services to its citizens.

SB 101 also could totally prohibit a city from having any public, education or
government channel if the company's "common head-end or hub office" (the size and
location which is obviously under the total control of the cable company) is already
furnishing public channels to another ciry or county. {ç23-19-209 (d)}. So the cable
industry gets to choose which city gets public access channels and which city gets no
access. This is indeed to 'oinequitable to certain citizens and government entities."
(Emergency Clause)

Current federal law requires that the public channels be available to subscribers
at the lowest cost tier level (which likely makes them accessible to all subscribers).
SB 101 cuts this in half so that as rnany as 49%o of all subscribers may not be able to
receive the public channel cablecasting. $23-19-209 (e)(2)(A). Does the Legislature
want to prevent half of a communify's cable viewers from being able to see the
communþ's city council, plaruring commission and other important local government
committees discussing local issues? This seems directly contrary to the Legislature's
explicit policy of open government expressed in the Freedom of Information Act.
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The real question before such a statewide removal of power from cities and
counties is why? Have cable companies not been granted franchises by other cities?
Fayetteville has had franchise agreements for decades. We have franchise agreements
with both Cox Communications and AT&T U-Verse and renewed both with no
trouble or major issues. There is no problem to fix. At the very least, Fayetteville
and evely cify with existing franchise agreements should be fully exempted from
this bill and all of its requirements and limitations.

Local service issues and citizen complaints have long been handled fairly,
quickly and locally by persons who best know our City, its citizens and their needs.
With SB l0l, most of the cities' power is being removed. This proposed bill tries to
force every issue into Court {523-19-207(c)}. We have not had to resort to Court
before. 'Why should litigation be encouraged when our city franchise system has
worked well without having to sue and litigate issues we solved amicably and quickly
before this bill?
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Departmental Gorrespondence

TO: Mayor Jordan
Don Marr, Chief of Staff

KitWilliams
CiE Attorney

Jason B. Kelley
Ass istant C ity Attorne!

FROM: Kit Williams, Cify Ono^"VO[ '
DATE: February 8, 2013

RE: sB 101 - state franchising impairs cÍties' contractual rights

The City of Fayetteville as many other cities in Arkansas have contractually
entered into franchise agreements with cable and video transmission companies such
as Cox Communications and AT&T Arkansas to beffer supply programming including
Public Access, Educational and Government channels for our citizens. These decades
long agreements agreed to by both the companies and city councils would be impaired
by SB 101's current wording. This would make that law not only unwisè, but
unconstitutional.

'osection 17 of the Declaration of Rights in our constitution
provides that no law impairing the obligation of contracts
shall ever be passed." Pool v. Mitcheil, I3g Ark. 319, 213
s.w. 7s2 (tet7).

"The Constitution of the United States $10 Article 1

provides that no state shall pass any law impairing the
obligations of contracts, while our Arkansas constitution
Article 2 ç17 provides 'No bill of attainder, ex post facto law
or law impairing the obligation of contracts shall ever be
passed.'

The classes of contracts entered into voluntarily that are
based on the assent of the parties expressly or impliedly
given are protected by the Constitutional provisions
against impairing the obligation of a confract." Jones v.
Cheney, 253 Ark. 926,931, 489 S.W. 2d 785, 788 (1973).
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The constitutionally objectionable part of SB 101 is in Section 23-19-203
which the gives the cable company (strangely refered to as "person") the unilateral
right to ignore an existing cable franchise contract with a city and instead get a state

franchise. If the cable company or AT&T Arkansas, Inc. decides to get a state

franchise agreement, "the incumbent video service provider's franchise from the
political subdivision (cify) shall no longer be of any force or effect." Section 23-19-
203 (b) (2).

Thus, Fayetteville's contractual rights under our franchise contracts have not
only been impaired, but destroyed by SB 101. Why would the State Legislature
ignore and repudiate Arkansas cities' right to contract that is guaranteed by both the
United States and Arkansas Constitutions? What horror stories have the TV cable

companies told that would inspire a repudiation of one of our basic rights and
freedoms?

A COMPROMISE

I would suggest the following wording for Section 23-19-203:

*23-19-203. Franchising authority.

(a) After June 30, 2013, a company shall not act as a video service provider within a
cify's jurisdiction that was being served on the effective date of this Act by one or
more video service providers within Arkansas unless the company:

(1) Is an incumbent video service provider or any successor or assignee or other
entity that provides video service within a city which had a franchise agreement or
agreements with video service providers which were in effect on January 1,2013;

(2) Is a nonincumbent video service provider who enters into a franchise
agreement with the served city under the same basic terms as the other video services
providers; or

(3) Both the City and the video service provider agree to terminate the local
franchise agreement so that the video supplier can and does obtain a state franchise
agreement pursuant to this Subchapter.

(a) No terms, conditions or tests within this subchapter are applicable to or of
any effect upon franchise agreements currently existing or entered into between

companies providing video service and the city served by such service.

(b) After June 30, 2013 a company shall not act as a video service provider within a

political subdivision' jurisdiction that was not being served pursuant to a franchise
agreement on the effective date of this Act by u video service provider until the

company has been granted a certificate of franchise authority by the Secretary of
State."

2
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From: LindsleY Smith
To: clcollins6@cox.net
Date: 2122120L3 3:45 PM

Subject: public rights of way, propefi rights, and other.issues with 58101

Attachments: Senator Woods Letter from FriE Gisler SB101.doc

Representative Collins,

Thanks for calling yesterday and meeting with me and Don. I will probably see you today at 4 pm at the

Legislative eanellponsored' by the Fayetteville Chamber of Commerce, but I wanted to write as a follow-

upiror our talk related to SBl0l yesterday and get you the attached letter that our Television Center

Iriunug"r Fritz Gisler recently sent to Senator Jon Woods who is on the Senate Insurance and Commerce

Committee where SBl01was sent.

While I will agree that 58101 is now much better than the original one (particularly on the points of

citizen accesJto local government and the terrible regulations on PEG Channels in the original bill-
although the unilateraiability for "video seruice" providers to choose what tier the channels go on goes

agains[ what cities have fought for for 30 years to assure that those who can only afford the basic tier of

service can get access to their local government programming is still assured--and that is the most

requested ciiizen request related to Þrc Channels in Fayetteville), but the original bill was so far off the

mark on many levels, that any change could be better, This bill remains a bad one for Arkansas and

particularly for the citizens of Arkansas.

Arkansasis a state that has high protection constitutionally of contracts (our Constitution stating that no

law should be passed that impedes contracts, and that is exactly what this bill does to local governments

with existing contracts). SB1ò1 allows unilateral corporate choice to end a contract with a municipality

and replacJit merely with a piece of paper that is no contract at all--it is a ceftificate of occupancy that

assures the Secretary of State has the name of the company, the address, a few other minor things and

that the company has car insurance--that is not a statewi as some lobbying Legislators would

have Legislatbrs'believe--it is a non-negotiable certificate in which even the Secretary of State's role is

assured statutorily to be merely "ministerial".

This bill, if it passes, would be the Legislature ending local control of its own property right of ways that

it protects foi ttre owners (The peopË) for a scheme of unílateral choice by any corporation that merely

provides the basics of infoimation (with no accountability) to get a piece of paper being called a
i'certificate of franchise âuthority"--in fact, the bill doesn't even provide for authority provisions other

than unilateral corporate control of PUBLIC rights of way--it is, essentially, merely replacing a contract

with a shell paper. It is, essentially, turning over the control of the public's property to a private

corporate renter to a variety of acfions in which the property owner (Citizens) have no choice or control.

Cable companies (like other utiliÇ companies) rent public propefi rights of ways from the public through

local goveinments, but this bill would turn that renting of use situation into a corporate-control-of-public-

land-ituation (and it would be a statutorily-select set of private businesses at that)' If someone rents a

house from someone, we would all be appalled if state law permitted the ending of a landlord contract

for the unilateral abilÛ of the person, ¡ust because they are renting the land, to dig anywhere in the

yard for a pool that never gets fínished or tear down walls in the house. We would be appalled if the

itate requirecl home owners to have to take in a person they didn't know into their home to have

him/her rent out a room and, if that occupier wanted, to decide unilaterally to turn one of the home

owner,s kids out of her room because the renter liked that room better. Arkansas has high protection of

property ríghts, which makes this bill antithetical to our existing property protections-pafticularly a state-

äponsoie¿ taking of property control from the public to statutorily give that control of property to a

piivate corporat:rrcn ii tnåt córporation so chooses. There are other problems with this legislation, but I
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mainly wanted to write to you to assure I forwarded our City's television center manager's letter that he

proviáed to Senator Jon Wbods, who is on Insurance and Commerce, so that you also have it, and

provide information on some of the right of way issues in the bill'

I will note, as well that currently I as Communication Director for the City of Fayetteville (which still

opposes SBIOI as recently amended) and I work with our cable and Uverse providers on their customer

cämpUints (in fact, my name is listed on all COX bills that go out as a contact for citizens to help provide

theii cable concerns/complaints and then I work with a designated COX rep (Kelly Zega at COX) to help

get their customer complaints resolved), but S8101 (while seemingly giving something by stating in

õtatute that a business should have its own informal process of handlíng complaints, billing issues,

seruice issues, and other complaints"--which any company should have anyway and do), adds a terrible

level of legislative-endorsed (if passed) secrecy and increased taxpayer costs through the requirement on

page 15 oi any unresolved issue that this private company has with its own private customers not getting

resolveO to go to a paid "nonbinding mediation with the video service provider, with the costs of the

mediation to be shared equally between the political subdivision and the video service provider"' This

also does not make sensel-we will take control of your land by a state-endorsed statute and then have

you pay for litigation in which we can't resolve our own business problems with our own customers?

Ând,'súch requìrement also restricts a "political subdivision" from reporting or discussing complaints that

the company can't resolve by forcing a "confidential, nonbinding mediation" set-up, when now our city

has monthly Telecommunication Boãrd meetings of citizens on that Board who hear reports of any public

complaints in tne broad area of Telecommunication. So this billwould not only take control of public

land from the public and give that control of the rights-of-ways to private corporations (absolute control),

the Legislature would theñ throw a bone to citizens who no longer hold control of those rights of ways

and re-quire the citizens to then pay for 7z of the legal mediation for a private company to resolve

complaints with its own private customers? This is what we call the improper use of taxpayer funds for

priváte company benefit, That is particularly egregious when considering that this bill then allows those

äompanies with-a ministerial-only filing with the Secretary of State's office for a ceftificate of occupancy

to cóntrol at will public land in their renting role, cities would have no control of who gets to rent the land

and what they do to the people's land, cities must allow the holder of a certificate of franchise authority

to install or construct anything on the public rights of ways, change the boundaries of an existing seruice

area merely by filing a written notice that they intend not to serue a ceftain section of town and cut them

off from tv seruice, and transfer their certificate to do these things to any other company with no

determination by anyone (even the Secretary of State--i'A notice of transfer is approved once received

by the Secretary of State). So a private entity can control public lands through this bill and give that land

cóntrol to another private entity by merely the Secretary of State's office opening the envelope in which a

mere notice of transfer is enclosed.

I could provide more, but I'm already longer than intended (and way over the paragraph you asked for J

I will just end by saying that we are a state that has high levels of propefi rights protections, contract

rights protections, and one of the strongest (if not strongest) FOIA laws and commitments to open

gõvernment in the nation, and this bill hufts all three of those Arkansas values. Last night, our

ielecommunications Board voted unanimously to infoim the Fayetteville City Council to oppose this bill,

and they were shocked by its provisions. I'll see you in a bit at the Chamber.

Lindsley Smith
Lindsley Smith

Communication Director
City of Fayetteville
lsm ith @ci.fayettevil le.ar, us

PHONE 479-575-8330
FAX 479-575-8257
TDD 479-52r-L316
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Senator Woods,

Please allow me a moment of your time. I am1ritzGisler, Director of Media Services for the

City of Fayetteville. One of my primary responsibilities is the management of the City's
govemment television operation, which includes The Govemment Channel, Fayetteville Public
AccessTelevision,andourEducationChannelwhichisoperatedbyFayettevillePublicSchoo1s.

I have been following closely the progress of Senate Bill 101, The Video Service Act. I have

been following the developments of state-wide cable franchise initiatives for several years now. I
have also looked at the implementation of these initiatives in many other states. :

There are many complex issues surrounding the proposal of a state-wide franchise authority and

operations for video service providers. There are issues of commerce, of authority, of
compliance, of control, of access, and of accountability. This is not simply amafrer, as some

would have you believe, of creating "a level playing field", or making the rules "the same for
everybody." There arcfar-reactring implicatiãns and unforeseen consequences of this legislation
that warrant much further investigation and avery careful approach.

Itisunderstandablethatthevideoserviceproviderswoulddesiretooperateunderthesamerules
of commerce that are avallable to some, but not others. This bill will accomplish that goal. But at

what cost? Here are some consequences of this legislation that I have identified:

1 The removal of any regulations regarding the operation of video service providers
whatsoever. Not only will local authority be eliminated, no comparable authority on the

state level is established.
2. Ensuring compliance with the few rules of operation that will remain will be costly and

difficult, withliule or no incentive on the part of the providers to be concerned about

compliance
3. All control of operations will now reside with the provider. The bill will totally remove

any provision for local control of how providers implement their services, ,

notwithstanding that said providers are utilizing wholly local resources. This includes ,

l

everything from the scope of services to geographic areas of operation.
4. The provision for non-coÍìmercial/public service access (PEG) channels is minimal. It

does not allow for expansion, such as the addition of channels if the cifizens desire. It
allows providers to place the channels on a subscription level that will prevent many

citizens from seeing them without increased expense. It increases the cost to the city or
county that is with providing the programming. It allows the provider to reduce the

technical quality of the signal, and provides no incentive to improve. For example, if
Fayetteville had a High Definition channel, we would telecast much of our Government

Channel programming in HD. Under this bill, the transmission quality of our channel will 
ì

be reduced even further from the Standard Definition it is now. The reduces our
opportunity to improve our communication with our citizens.

5. There is no accountability for providers. They will basically be able to do as they please. i
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Many will tell you that the marketplace will provide all the incentive necessary to ensure good

customer service and good corporate citizenship. Time after time this has proven to not be the

case. The removal of ã local jurisdiction's abiliiy to regulate businesses for the benefit of the
citizens sets a precedent that is very concerning. For decades cable television providers enjoyed a -

virtual monopoly in their business sector. Now that is no longer the case. But they still use local
resources that belong to the public to provide their service. That, alone, provides a level of
business advantage few others enjoy. Additional responsibility to the Iocal citizens should

;accompany that adv antage.

I believe anyone would agree that one of the greatest challenges facing our legislators today is
trying to update the law to adequately deal with today's level of technology. This is a prime
example of that challenge. Unfortunately, Senate Bill 101 still does not adequately deal with the
challenges of providing television and video service in an equitable manner. A small example of
this: In a few short years, cable and IPTV operators will probably no longer provide video
programming in the way we have always known it. OTT, or'over the top', distribution of
television programming is using the Intemet to distribute programming a la carte. Services such

as Netflix and Hulu are examples of this. What do we do when the 'cable' company no longer
provides 'television', but is only an Internet access provider? Where will that leave cities like-Fayetteville?

I encourage the ongoing investigation of how our laws and statutes can be updated to
accommodate how technology has become such an integral part of our lives. I would welcome an

opportunity to assist in the development of legislation that would allow both our government and
our corporate citizens to utilize technology for the best benefit of all our citizens.

I respectfully request that you not support this bill. The consequences of its passage will benefit
only a few select business entities. The consequences of this bill will be detrimental to the local
jurisdictions in which those entities operate, as well as the citizens in those jurisdictions.

If I may be of any service, or you have any further questions regarding my position on this 
:

legislation, please contact me.

Most respectfully,

Fritz Gisler
Director of Media Services
City of Fayetteville
101 W. Rock Street
Fayetteville, AR 72701
479-444-3438
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Stricken language would be deleted from and underlined language would be added to present law'

1 State of Arkansas As Engrossed: 52/643^ f1/20/13 52/25/13

2 ssrhGeneral Assembly A Bill
3 Regular Session, 2013

4

SENATE BILL lOI

5 By: Senators Files, Bookout, J. Dismang, J. Key, Rapert, D. Sanders, J. Woods

6 By: Representatives Wright, D. Altes, Branscum, Cozart, Gillam, Linck, Perry, Ratliff, Slinkard, Steel,

7 Vines, Wren

8

9

r0

1t

T2

I3

L4

15

r6

L7

I8

For An Act To Be Entitled
AN ACT TO ESTABLISH THE ARKANSAS VIDEO SERVICE ACT;

TO DECLARE AN EMERGENCY; AND FOR OTHER PURPOSES.

Subtitle
TO ESTABLISH THE ARKANSAS VIDEO SERVICE

ACT; AND TO DECLARE AN EMERGENCY.

19 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

20

2l SECTION I. Arkansas Code TitLe 19, Chapter 6, Subchapter 8, is amended

22 to add an additíonaL seetion to read as fol-Lows:

23 19-6-819. Arkansas Vldeo Service Fund.

24 (a) There is created on Èhe books of the Treasurer of SËate, Auditor

25 of State. and Chief Fiscal Officer of the State a special revenue fffi
26 known as the "Arkansas Video ServÍce Eq4!111'

27 (b)(I) A1l monevs collected under S 23-19-204 shall be deposited ínto

28 the State Treasury to the credit o

29 (2) ihe fund shall also consist of anv other revenues as mav be

30 authorized by law.

3I (c) The fuqd shall be used bv Èhe

32 issue certificaÈes of franchise authority.
33

34 SECTION 2. Arkansas Code Title 23 Ls amended to add an additional
35 chapter Lo read as follows:
36

ililililrilililililililil1tilil] 0l-22-2013 15:02 :42 ANS065
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As Engrossed: 32l6lL3 Szl20l 13 S2 l25l13

CHAPTER 19

CABLE AND VIDEO COMMUNICATIONS

Subchapter I - General Provisions

lReservedl

Subchapter 2 - Arkansas Video Service AcL

SBlOT

I
2

3

4

5

6

7

18

T9

8 23-I9-20r. TiÈle.
9 This subchapter shall be known and mav be cited as the 'rArkansas Video

t0 Service Acttt.

1l

12 23-19-202. Definitions.
13 As used in thís subchapter:

I4 (1) ttAccess to video servicett means the capabilitsv of a video

15 service provider to provide vides éer\{iCC__ê!__A household address irresp
16 of whether a subscríber has ordered Èhe servíce or the service is provided aË

L7 the address;
(2) ttBooks and recordstt includes withouÈ limitation:

(Aì Records kept Ín the regular course of busíness and

20 that are not limited to aqcounting records:

2L

22

23

(B) Billins detail records: and

(C) Tax billins detail records;
(3) "Cable servlcerr means the same as defined in 47 U.S.C. S

24 522. as it exisËed on Jairuary I' 2013j

25 (4) trCertificate of franchise authoritvtr means a certificate
26 issued bv the Secretarv of St.ate to a video servíce provider under this
27 subchapter;

28 (5) (A) (i) "Franch:.s€" j1ee4-q-lhe---game as defined in 47 U.S;C. $

29 522, as it existed on Januarv I' 2013.

(iíl A cert.ificate of franchise issued under S 23-

3l 19-203 shall constiËúte a franchíse lor the purpose of
30

33

32 exÍsted on January l, 28L3-

(B) ltFranchiserr also means anv agreement between a vídeo

34 service provider and a political subdivision under which a video service

35 provider is authorized or otherwise permitted to provide video servÍce in the

36 political subdivision¡

OI-22-20L3 15t02:42 ANS065
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As Engrossed: SZl6lL3 sZl20l13 52l25l13 SBlOl

(6) 'tFranchising entitvrt means this staËe or a citv or countv in
2 thís staËe authorized by state or federal larn¡ to grant a franchise;

Q) ltGoverníng bodytt means the city council or the counËy quorum

4 court of a political subdivisíon¡
(8) ttlncumbenË vídeo servíce providertt means a person thaÈ

6 provides cable or video servíce and holds a franchise issued bv a political

7 subdivision before July 1. 2019¡

I (9) trNonincumbent video service providerrr means:

9 (A) A person authorized under thís subchapter to provide

10 video service ín an area in whieh video service ís being províded bv an

1t incumbent video servíce provider:

t2 (B) A person auËhorized under this
13 service Ín a geographical area in which on Julv 1. 2013, there was no

L4 incumbent video service provider providíng video service¡ or

15 (C) Anv other person thaÈ provides video service after the

16 effective date of this act thaÈ is not an incumbe4t video service pr

I7 (10) rlPolítical subdivisiontr means a cítv. countv. or other

t8 governmental entity of the staLe having maintenance and operation

19 responsibiliÈy over the public rights-of-r¡ay in a geographical area for which

20 a franchise or certificate of franchise auÈhoritv has been íssued bv a

2I franchising entítv;
22 (If) ttPublic ríghts-of-waytt means the area on, below, or above a

23 publíc roadway, highrlray. street. public síder¡ralk. alley, ülatserlray, or utilitv
24 easement dedicated for compatible uses:

25 (12ì rrservice areatr means contíquous qeographical territory in
26 the state where a video service provider may provide video service under a

27 certificat.e of franchise authoritv;
(13) rrservice tíertt means a caÈegorv of vídeo service províded

29 bv a video service provider to a subscriber and for which a separate rate is

30 charsed bv the video service provider;

31 (14)(Aì ltsubscriberl'means a person in this state that buvs

32 vídeo service.

33 (Bì rlsubscribertr does not include a person that buvs video

34 service for resale and who, on resale, is required to pay a video service

35 provider fee under this subchapter or under the terms of a franchise r¿ith a

36 political subdívísion;
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As Engrossed: SZl6lL3 SZl20l13 SZl25lL3 SBIOI

(15)(A) ltVideo servicertmeans Lhe deliverv of video progra:n¡ning

2 to subscribers in which:
(i) The video programming is generallv considered

4 comparable to video programming delivered Eo vier¡rers by a Ëelevision

5 broadcast staÈion, cable service, or dígital television service' without

6 res.ard to the technoloqy used to delíver the video service, íncluding

7 internet protocol technologíes¡ and

8 (ii) The service is provided prirnarily through

9 equipment or facilit.ies locat.ed in whole or in part Ín, on, under, or over

10 anv publíc right-of-way.
II (Bì rlVideo servicetl includes cable service and video

12 service delivered by a community antenna television system but excludes video

13 progra¡nrning:

14 (i-) Provided to persons in Èheir capaeiÈv as

15 subscribers to commercial mobile service as defined in 47 U.S.C. S 332(d)' as

16 it existed on January l, 2013; or

L7 (ii) Provided as part of and via a service that

18 enables end

19 services offered over the public Internet¡
20 (16) ItVídeo service providerlt means a provider of video service,

2L including rn¡ithout. limitation a cable servíce provider. an íncumbenÈ video

22 service provider, and a nonincumbent video service pr

9a (17) ttVideo service provider feett means the amount paid bv a

24 video service provider to a political subdivision under S 23-19-206.

25

26 23-19-203. Franchising authoritv - Application for certsificate of

27 franchise authority - Modificat.ion of service areas - Term of certífícate of

28 franehise authoritv and termínation of certíficaËe of franchise authoritv.

29 (a) After June 30. 2013:

(I) A oerson shalL not act as a video servÍce prpvfne!,r^/¿!It¿4

31 the state unLess the Petson:

32 (A) Is provídíne video servÍce under a ftanchise from a

33 political subdivisÍon ín effect on the effectÍve date of this act ot a

30

34 subseguent renewal of the ftanchíseí

35

36

(B) ELects to:
(i) Negotíate a franchÍse with a poiiticaL

4 0L-22-20L3 L5¿02:42 ANS065
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As Engrossed: SZl6l13 SZl20l13 32l25l13 SBIOl

! subdivisíon that establÍshes the terns and conditíons appl-icabfe to that

2 oerson to Drovide video servíce wi.thin the íurisdictional boundaries of the

3 poLLticaL subdivi€ion and has been Íssued a franchise fron the pofitical

4 subdivision for such a purpose: or
5 (íí) Adopt the terms and condÍtions of an existinq
6 franehise issued by a pol-itÍcai subdivÍsion to an incumbent video servíce

7 provider providing vi.deo servíee withÍn the same service area and that has

8 been issued a franchi.se fron the politicaL subdíví.sí.on authorízine the video

9 service provider to provide vÍdeo services wi.thln the poLitieaf subdivision

f0 under the sarne tenns and conditÍons as the franchise issued to an incunb

11 video servÍce provider in the poLÍtÍcal- subdivision; or

12 (Ct Has been oranted a certificate of franchÍse authoritv
' 13 to do busi.ness in the state bv the Secretarv of State as authorized in this

14 subchapterí and

15 (2) A franchise between a politicaL subdivísion and a video

16 service provider described ín subdivision (a)(l)(At or (B) of this section

17 expires on the earfíer of:
18 (A) Ten (10) vears from the date the franchise was

(B) The original- expi.ration date of the franchise.

2L (b)(f)(A) This subchapter does not prohiblt a person from holdinq a

22 franchise íssued bv a politícal subdivision and holding a certificaEe of

23 franchise authority issued by the Secretary of State for a diffe¡en! ée ¿

f9 effectíve; or
20

24 axea.

25 (B) Except as permitted under this secÈion. a video

26 service provider shall noË hold a franchíse issued by a political subdivision

27 and a certificate of franchise authoritv issued by the Secretary of StaLe for
28 the same service area.

29 (2) An incumbent video service provider mav submit an

30 applicaËion foE a certificate of franchise authority for a service area in
3l which the incumbent video service p

32 political subdívisíon for the service area, and upon the granting of a

33 certificate of franchise authority to the incumbent video service provider.

34 thé incumbènt video servíce províderts franchise from the political

35 subdivision shall no longer be of anv force'or effect.
36 (3) In each service area in r¿hich an incumbent video service
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As Engrossed: Szl6l13 32l20l 13 52l25l13

I provider provides video service, the incumbent video service províder has

2 sole discretion to determine whether or not to applv for a certificate of

3 franchise authority or continue to provide service under an exístíng

4 franchise issued by a political subdívísion.

5 (c) An applicant seeking a certificate of franchíse authoritv shall:

6 (1) Submit an application to the SecreÈary of State that

7 provides:

SBIOI

8

9

t0 busíness in the stsate:

1l

12 officers:
13

14 applicant;
t5

(A) The narne of the applicant¡
(B) The address of the applicant's princípal place of

(C) The nar+es of the applicantts prÍncipal executj-ve

(D) The designaÈed Arkansas representative for the

(E) Identification of the political subdivísions' or parus

16 of polit.ical subdivisiong, constiÈuting the service areas in which the

L7 applicant intends to provide video service¡ and

18 (F) The date on which the applicanË íntends to besin

t9 providing video service in the service area desc

25

20 (2ì Provide verífication from an officer. general parËner. or

2l manaqing member of the applicant that:
22 (A) The applicant has filed with the Federal

23 Cornmunications Cor¡rnission Ëhe applieable forms needed bv the Federal

24 Co¡nrnunications Commission in advance of offering video service ín this state:
(Bì The applicant. is Iegallv. financiallv. and technicallv

26 sualífíed to provide video service: and

27 (C)(i) The applicant has and maintains wíth one (l) or

28 more comDanies licensed to do busíness in the state comprehens

29 liabilítv ínsurance coverage and aut.omobile liabíliËv ínsurance coveraÊe.

30 (ii) The insurance policv shall require that the

31 insurance caïrier pay on behalf of the applicantt up to a Ji¡?iÊ of not less

32 E]nan one nil-lÍon dollars (Í1,0)00,000) for bodLLv or perso¡aL ini:urv. deatl:,.

33 or propertv damage or loss as a result, of anv one (I) occurrence or accident,

34 reeardless of the number of persons ín'iured or the number of claímants.

35 arisíng out of the negligent or otherwise wrongful act or omission of the

36 applicant, or the applícant's employees or agents.
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(iii) A certificate of automobile liabilitv self-
2 insurance issued to the applícant and maíntained under $ 27-19-207 saÈisfies

3 the líability insurance coverage requ

13) Submit the filine fee required under S 23-19-204.

J (d) Upon receipt of an applícation for a certificate of franchise

6 authoríty under thís section, the Secretarv of State shall:
7 (l) Notify the applicant \^rithin thirÈy (30) days after receipÈ

8 of the application whether the applicati-on needs additional informaËion or is
9 complete¡

10 (2ì Issue a certificate of franchíse authoritV within fifteen
11 (15) days after the applícation is complete: and

t2 (31 Provide r,rritËen notice of a certificate of franchise

i3 authority wiÈhin fifteen (15) days after issuance of a certifícate of

14 franchise authoritv to the governing bodv of each political subdivision

15 located in the service area designated in the application for a certíficate
L6 of franchise authoríty.
17 (e)(I) A holder of a certificat.e of franchise authority may change the

18 boundaries of an exist.ing service area authorLzed under the cert.ificate of

19 franchise authority bv filine writt.en notice of the modificatsion with the

20 Secretary of State with the filine fee required under S 23-19-204.

2L (2) The boundary modifications are effective on the date the

22 writÈen notice is fíled with the Secretarv of State.

23 (3) Such modifications shall not exÈend the term of the

24 certificate of franchise authority as establishe

25 section.
26 (f)(1) A certificate of franchise auÈhority is Eransferrable.

27 (2\ To transfer a certificate of franchise auËhoritv. the

28 successor shall:
29 (A) File an application cont.aining Ëhe informaÈion

30 required in subsection (c) of Lhis section; and

3I (B) Acknowledge Trith the SecretarY of StaÈe that the

32 successor shall provide not,ice to the polítical subdivision with iurisdiction
33 concerning the public rigþts-of-r¡ay to be used to undertake operation and

34 maintenance of video facilities under an approved certificate of franchise

35 authoritv.
36 (3) A notice of transfer Ís approved once receíved bv the
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As Engrossed: SZl6l13 SZl20l13 32l25lL3

I Secretary of StaÈe.

2 G) The holder of a certificate of franchise authority mav terminate

3 the certíficat.e of franchise authority by submiÈLing a writÈen notice to the

4 Secretary of State and an affected politsical subdivÍsion.

5 (h) A certificate of franchíse authoritv is:
( l) Nonexclusive;
(21 Valid for an initial term of ten (I0) vears. sub'iect to

I changes in federal law; and

(3) Rene\dable for additional ten-Year periods for video service

l0 providers in compliance with the requirements of subsection (c) of Èhis

lI section.
12 (i) To the extent required for the purposes of 47 U.S.C. $$ 521 - 56I'

13 as it existed on January 1, 2013, the state shall const.ítute the franchísing

L4 authoritv for vídeo service providers in the state.

15 (j ) The duties of the Secretarv of State under this subchapter are

L6 mínisterial. The Secretary of State shall not condition or limit a

I7 certificate of franchise authorítv bv imposíng on the holder of a certificate
18 of franchise authority anv obligations or requirements thaË are not

19 auËhorized bv this subchaPter.

20

21 23-L9-204. CertificaÈe of franchíse auËhoritv - Fees.

22 The fees for a cert.ificate of franchise authoríty to be collected bv

23 the Secretaxy of Stale j4Sludei

24 ( l.t An application filins fee of one tshousand five hundred

25 dlollars ($1.5001 that íncludes the cost of issuance of a certificate of

26 franchise authoritY
27 (2\ 

^ 
fee of one hundred dollars ($100) for accepting an

28 amendment. t.o a certificate of franchise authoritv or provÍding a notice

29 required by Èhis subchapter.

30

3f 23-19-295. Use of public rights-of-way by holder of certificate of

32 franchise authoritv.
33 (at A video serwice provider has the righÈs. powers, and duties

34 provided for telephone and telesraph companies under $S 23-17-101 -- 23-17-

35 105.

36 (bl To enable the provision of vidèo service. a political subdivision

SBlOl

6

7
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As Engrossed: 32l6lL3 S2l20l13 32l25l13 SBIOI

1 shall allov¡ Ëhe holder of a certificate of franchise authority to install,
2 construct, and maintain facilities in the publíc rights-of-way over which the

3 political subdivísion has iurisdiction.
4 (c) A political subdivísion shall provide the holder of a cerÈificate
5 of franchise authority wj-th open, comparable, nondiscriminatory. and

6 competsit.ivelv neuÈral access to the public rights-of-rnray in its iurisdiction.
7 (d) Thís subchapter does not exempt a video service provider from

I eompLiance with all l-awful políticaL subdivísion land use regulations.
9 inciudine without limitatÍon zoníng laws, building permit requirements, poLe

10 attachment agreements, street cut permits, and other permits requÍred for the

11 use of a poJitical subdivisíon's ríeht of wav.

12 (e)(l) In order to construct, naintain, or remove faci.l-Ítíes necessary

13 to proví-de video services, a video service províder may peacefuLl-y enter upon

14 the ríEht of wav of a poLiticaL subdívisíon,
15 (2) A video service provider is líabLe for any damase that nay

L6 resul-t fron exercisine a rieht under subdivision (e) (I) of this section.

T7

18 23-19-206. Vídeo servíce provider fee -- Definitions.
19 (a) As used ín thÍs section:

(1) ttCity subscriberst' means a subscriber whose service address

2l is in the 'iurisdictional limits of a city;
22 (2) ItCounty subscriberslt means a subscriber whose service
23 address is outside the iurisdictíonal limit.s of a eity;
24 (3)A) t'Gross revenuet' shaLL be ca.Lcu-Iated in accordance with

25 generaLLy accepted accounting principfes and neans aff co

26 kind or nature, Íncl-udínq wi.thout limitation cash, credit' property' and in-
27 kínd contrÍbutÍons, servi.ces or eoods derived bv the hoLder of a eertificate
28 of franchíse authorÍtv from the operation of the video service provÍderts

29 network to províde vÍdeo service within the politi
30 (B) "Gross revenue" includes all- consÍderati-on paid to the

31 hoider of a certifÍcate of franchíse authorÍtv and its affifiates onfv to the

32 extent that the hoLder of a certíficate of franehise authority or its
33 affiliates are actÍng as a provider of video servíce under this subchapter,

34 which inciudes the followÍne:
35 (Í) All fees charged to subscri.bers for anv vídeo

36 servíces provided bv the hojder of a certificate of franchise authoritv:

20
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As Engrossed: SZl6l13 32l20l13 52 l25lL3 SBIOl

(ii) Anv fee inposed on the hofdet of a certificate
of franchíse authoritv bv thís subchapter that is passed throuøh and paid bv

subscribers, includinq without fimitation the vídeo servi.ce fee:
(iii) ConpensatÍon reeeÍved bv the hoider of a

certificate of franchíse authoritv or its affi.liates that is derived fron the

operation of the holder of a certificate of franchise authoritvts network to
provide video service with respect to conmíssions that are paid to the holder

of a certificate of franchise authoritv as compensation for promotion or
exhibítion of anv oroducts or services on'the hoider of certificate of
franchise authoritvts network, incLudÍnç t'home shoppinÊ't or a simÍfar channef

under subdi.vision (a) (3\ (B) (v) of thís section; and

(Ív) A pro rata portion of aff revenue derived bv the

hoJder of a certifÍcate of franchÍse authorÍtv or its affifíates under

compensation arrangeøents for advertísíng derived fr
hojder of a certificate of franchi.se authorítv's network to províde the video

sezvice within a pol-iticaL subdívision under subdívisÍon (a) (3) (B) (iii) of
thís section. The allocation is based on the number of subscríbers in the

políticaf subdívision divided bv the total nulnber of subscribers in relation
to the reievant reqionaL or nationaL compensatÍon arranqement. Advertisinq

corunissi.ons paid to third parties shalL not be netted a4ainst advertísing
revenue inefuded in eross revenue. Revenue oÍ an affÍliate derived Írom the

affÍliatets provisíon of video service is Eross revenue to the extent the

treatment of such revenue as revenue of the affilÍate and not of the hofder

of. a certifÍeate of franchise authorÍtv has the effeet. whether intentionaf
or unintentionaf. of evadÍnq the pavment of fees that woufd other¡,tÍse be paid

to the pofÍticaf subdivision. In no event shaJJ revenue of an aftiflate be

Eross revenue to the hoider of a certificate of franchise authorítv if such

revenue Ís otherwise subíect to fees to be paid to the pofiticaf subdivision.
(C) t'Gross revenuet' does not incl-ude:

(í) Anv revenue not actual-lv received even if
bíl-Ied, such as bad debt;

(ii) Non-vídeo service revenues received by anJr

affifiate or anv othet person in exchange for suppLvinq øoods or setvíces

used bv the hofder of a certificate of franehise authoritv to provide video

service;
(iíÍ) Refunds, rebates. or discounts made to

5

6

7

I
9

10

t1

L2

r3

T4

l5
I6

L7

l8
T9

20

2t

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36
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I subscrÍbers, leased access providers, or a poiiticaf subdivísion:

2 (ív) Anv revenues from servÍces classified as non-

3 video servíce under federal- law, incl-udíne without fimitation revenue

4 reeeived from telecommunications services, revenue received from ínformation

5 services but not excludíng vídeo services, and any other revenues attríbuted
6 by the holder of a certífícate of franchise authority to non-video service

J accordin4 to FederaL Communicatíons ConmissÍon ruJes, requfations, standards,

I or orders;

9 (v)' Any revenue paid bv subscríbers to home shoppinq

I0 proqranmers directLv from the saJe of merchandise throuÊh any home shopping

11 channel- ofiered as part of the video services but not excfudino anv

12 conmissíons that are paid to the hol-der of a eertifÍcate of franchise

13 authorítv as compensation for promotion or exhibitÍon of anv products or
14 servÍces on the holder of a certifÍcate of franchise authorÍtyts network,

t5 such as a t'home shoppÍnqt' or a similar channef i
16 (vi) The sal-e of vÍdeo services for resaie in which

17 the purchaser is required by this subchapter to coffect the fees from the

18 purchaserts customer. ThÍs subchapter is not íntended to fimit statets
f9 riehts under 47 U.S.C. Sectíon 542(h);
20 (vii) The provÍsíon of video servÍces to customers

2L at no charee, ineLudÍnq without l-imítation the provision of video services to
public ínstítutÍons, publ-ic school-s, or governmentaL entities;

(viÍi) Anv tax of eeneraL appficabifitv Ínposed upon

the hofder of a certificate of franchise authoritv or upon subscribers bv a

eitv, state, federaL, or anv other oovernmentaf entitv and required to be

col-l-ected bv the hoLder of a certificate of franchise authoritv and remitted
to the taxi.ne entitv, Íncl-uding saLes and use tax, Eross receipts tax, excise

tax, utiLitv userst tax, pubLic servi-ce tax. communication taxes, and fees

not imposed bv thÍs subehapter:
(ix) Any foregone revenue from the hoLder of a

certificate of franchise authoritvts provision of free or reduced cost video

services to anv person. incJudíne without limitation empfovees of the hoider
of a certificate of franchise authoritv, to the pofiticaf subdÍvision and

other publ-ic institutions or other institutions. Eowever. anv foregone

revenue that the hoider of a certifieate of franchise authoritv chooses not

to receíve ín exchanqe for trades, barters, services, or other ítems of vafue

22
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is inciuded in gross revenue;

(x) Safes of capitaf assets or sales of surpfus

equipment that are not used bv the purchaser to receive vídeo services from

the hol-der of a certifi.cate of franchise authority:
(xi) Directorv or Internet advertisinp revenue,

incl-udinq yel-l-ow paqes, white paqes, banner advertisement, and efectronic
publishins: and

(xii) Reimbursement by proqramners of marketÍng

costs incurred by the hol-der of a franchise for the introduction of new

programminq that exceeds the actual- costs: and

(4) "Províder's nettilork" means the optical spectrum

wavel-enqths, bandwidth, or other current or future technol-oqÍcaL capacity
used for the transmission of video pro4ranming over wl-reiine directLv to
subscríbers withín the geoÃraphíc area wi.thin the pol-iticaL subdivision as

desienated bv the provider in íts franchise.
(b) A vídeo servíce provider offering video servÍce in a political

subdivision under a certificate of franchise authoritv shall pav to the
poliËical subdivision where íE provides video serqice a video sefsice
provÍder fee as may be reguired by Èhe political subdivísion under this
secËion.

(c) The video service providerts fee is:
(I) Paid to the political subdivision where video service is

provided quarterly, forty-five (45) days after the close of each calendar
quarter:

(2) Computed as a percentaee of gross revenue: and

(3) Besinnine on the fírst dav after the fortv-fifth dav after
27 the cLose of the previous cal-endar quarter, símpl-e Ìnterest at a rate equal-

28 to that for íud4ments shall- appl-y to video servÍce provider fee pavments past

29 due.

30

3t

(d) The political subdivísion shall not require:
(l) Except as otherwÍse províded in this section or S 23-19-205,

32 anv additional- fee or charqe from the vídeo servíce províder; or
33 (2) The use of a different calculation method.

34 (e)(l) The video servíce provider fee is a percentage of gross revenue

35 and determined by the political subdivision.
(2) (A) If there is an incumbent video service provider providing36
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video service in the political subdivision. the video service provider shall
pav an amount. equal t.o the percent.age of gross revenue paid bv an incumbent

video service orovider or five DercenÈ (5%). whichever is less.
(B) If there is not an incumbent video service provider

having a franchise agreement rnrith the political subdivísion. or if a

political subdivision has not previouslv establíshed and assessed a fee to an

incumbent video service. provider the political subdivision mav establish the

video service provider fee in an amount not in excess of fíve percent (5%) of

the eross revenue.
(C) The percentage of Eross revenue shafL appfy equaLl.y to

all video service providers in the politícal subdivísion. regardless of
whether thev orovide video service under a local franchise or a certificate
of franchise authoritv. Hor¿ever, a fee shall not be imposed on anv video

service customer except pursuant to a valid franchíse or pursuanL to a

certíficate of franchise authority.
(f)(I) A political subdívisíon shall provide ninety-days' notice to a

video service provider operating in the political subdivision before

establishing. increasíng. or lowering a video servi-ce provider fee.
(2) A video servíce provider fee or a change to the percentage

level of an existing fee ís not effectíve until nineÈv (90) dpvs after the

notice reguired in this subsection is given to the video service provider.
(e) Pavment of the fees reouired in this secÈion shall accompany a

written reþort that:
(lì ldent.ifies the amount. of gross revenues received from

subscribers for the provision of video service to subscribeqs: and

(2) Allows for a proper compliance review bv the political
subdivision.

(h)(1) A political subdivision mav conduct an audit of a video service
provider to ensure proper and accuraËe pavment of Èhe video service provider

fee.
(D To conduct an audit. the political subdivisíon shall:

(A) Provide reasonable advance writÈen notice;
(B) Audit the video service provider ngt more than one (I)

time in a calendar year; and

_ (C) At, its discretíon, review Ëhe books and records at the

locaLion in the 'iurisdíction r¡here Ëhe books and records are kept or consent
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to review copies of the books and records provided electronícallv.
(3) The political subdivision and the video servíce provider are

responsible for their respective costs of the audit.
(i) Pavment of an undisputed amount or refund due to the political

subdivision or the video service provider is required within sixLv (60) davs

after it is recosnized. plus the interesÈ as computed on civil iudgments.
(iì The video service provider shall keep busíness records showing anv

gross revenue. even if there is a change in ornrnership. for at least three (3)

vears afÈer the revenue is recognízed by Èhe video servíce províder ín its
books and records.

(k) A vi-deo service provider mav identifv and collect Èhe amount of

the video service provid.er fee as a separate líne ítem on the reqular bill of

each subscriber.
(1ì(1) Anv citv annexing lands shall notifv a video sersice provider

in writinq of anv such annexation. íncluding a descríption of the territorv
annexed.

(2) Beginning the first day of the calendar quarter occurring

after the video service provider has received aÈ leasÈ ninetv-davst notice of

annexation of customqrs ínto the cit.vts corporate limiLs, subscribers withín
the annexed territorv shall be considered cÍtv subscríbers for purposes of
this sectíon.

23-19-207. Prohíbited act.ivitv - Remedies for noncompliance.

(a) A video service provider shall not denv access to video service to
anv qrouD of Dotential residential subscribers based on the income of the

resídenËs in the local area ín which such a group resides.
(bl A franchising authoritv or polítícal subdivision shall not impose

on a video service provider anv build-out or other requirements for the

construction. placement, or Ínst.allation of facilities used to provide video

services.
(c)(I) If a court of competent iurisdícÈion finds thaË the holder of a

certíficate of franchise authoritv is not in compliance with this subchapter.

the court shall order the holder of the certificate of franchise authorítv to
cure the noncomoliance within a reasonable time.

(2) If the holder of a cer!1fiçele qf franchise authoritv fails
to cure the noncompliance as ordered bv a court under subdivision (c)(1) of
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I this section. the court may remedy the noncompliance.

SBlOl

2

3 23-19-208. Customer servíce standards.
l¡ (a) A video service provider shall comply with the cusÈomer service

5 requirements under 47 C.F.R. S 76.309(e), as iE exisxed on Januarv I, 2013.

(b)(1) A video service provider shall maíntaÍn a locaf QtlQJJ-flee
7 number for customer servÍce contaet.

I (2) (A) A video service províder sha.7f inpfenent an inforøal
9 oroeess for handLins poiiticai subdivision or customer inquirÍes' biLline

I0 issues, serviee íssues, and other coøplaints.

lI (B) If an issue is not resoLved throuøh the infornaf
12 Drocess under subdivision (b) (2) U) of this section, a pol-iticaL subdivision

13 mav request a confidentíal, nonbinding mediatÍon with the video servÍee

14 provider. wíth the costs of the nedíati.on to be shared eouallv betç¡een the

15 poLitÍcaL subdivision and the video servÍce provider.

T6 (c)(I) A video service provider shaLl- notÍfv custoners in writine of a

17 change in rates, progranmíng services, or channef posíti-ons as soon as

18 possibLe.

f9 (2) Wrítten notiee shall be eíven to subscribers at feast thirtv
20 (30t davs in advance of the ehanee if the chanee 7s within the control of the

2l video service províder.

22

23-19-209. Designation and use of channel capacitv for public.

24 educational. or governmental use.

25 (a) As used in this section, "pubfÍc, education, and Eovernment access

26 cåanneJst', aJso knovm as t'PEG channelstt. means channels used for
27 noncommercial local interest prograEm:L4g,

28 lå,ll,l/ ,4 video service provider. on the date Èhat it first provídes

29 video servíce to a subscriber ín Èhe service area of a political subdivísion

23

30 or r¡ithin a reasonable. tíme, shall:
31 (A) Designate a sufficient amount of capacitv on its video

32 service network to af.LSlE IEG channels for noncommercial programming; and

33 (B) Designate a sufficient amount of capacitv on its
34 netr¡lork to allow up ts three (3) PEG channels or channels egual in number to

35thosethathavebeenactivatedbyanincumbent'vídeose@
36 anv, on the date that the vídeo service provider first. provides video service
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I to a subscriber ín a political subdivision, whichever is less.

SBlOl

(21 (A) A political subdivision served bv an incumbent video

3 service provi-der that. opts to provide servíce under a certifícate of

4 franchise authority issued under S 23-19-203 is entitled to PEG channels

5 under this section.
6 (B) If Ehe political subdivision was noÈ served by an

7 íncumbent video service provider, the vídeo service provider shall plovíde

8 one (l) PEG channel for the use of the political subdivision.

9 (3) A political subdivisíon mav waive itss rights to a PEG

t0 channel.

11 (c) (1 ) A video service orovider is resoonsible for:

12 (A) The transmission of the proqrarn¡ning on each channel to
13 subscribers; and

T4 (B) Providing one (1) point of connectivity Èo each PEG

15 channel dist.ribution point in the political subdivision to be served.

(2) A video service provider may:

(A) Provide PEG channels on a servíce tier subscribed to
18 by more than fifty percent (50"/") of a vídeo service provider's su

t6

t7

t9

20 and

2T

(B) Consolidate PEG channels to a single channel location;

(C) Provide PEG channels through an application on a menu

22 or as a choice on an assiened channel.

(3) A video service provider shall not:
(A) Change a channel location assigned to a PEG channel

25 T¡rithout providing \^rritten notice to the affected political subdivision at

26 least thirÈv (30) davs before the daÈe on which the change is Èo become

27 effective; or
28 (B) Be required to provide an instiËutional network or

29 equivalent capacity on its video service netwú
30 (4) llhen tseehnically and economícallv possible' a vídeo service

31 provider shall:
32 (A) Use reasonable efforts to interconnect iÈs video

33 netr¿ork to share PEG channel proqrarnrníng r.rith other video service providers

34 through direct cable. microwave link. satellÍÈe. or other reasonable method

35 of connectíoni

36 (B) Negotiate in good faith to provide inÈerconnection of

23

24
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PEG channels; and

(C) If requestíng tso interconnect its video neËwork to

share PEG channel prograrnroing ¡¿ith another video service provider. pav for
the cosÈ of the interconnection.

ldl l,/,,1 The operat,ion. production, and content of anv prograrnming aired

on a PEG channel is solelv the responsibilitv of the public, educational, and

sovernmental asencies receivins the benefit of the capacity.
(2) The entitv producine the PEG channel programming and sending

it to the video service provider shall ensure Èhat trans¡nissions. content, or
progra¡nminq to be sent to the video service provider is:

(Aì Provided in a manner that ís capable of beins accepted

and sent bv the video service provider over its video service network without
alÈeration or chanqe in the content or Èransmission signal¡ and

(B) Compatible with the technoloqv or protocol used bv the

video service provider to deliver its video service.
(3) Governmental entíties utilízing PEG channels shall make the

prograrnming available to video service providers providing service ín the

sovernmental entitvts iurisdiction in a nondiscriminatory manner.

(4) The governmental entitv providinq prograrn¡ning for use on a

channel desisnated for oublic. education. and qovernment access use may

reguest a chanqe of the point. of connectivitv but shall pav the video service
provider for costs associated with the change of the point of connectívitv.

23-19-210. Applicabílity of other laws.

(a) The General Assembly intends that thís subchapÈer be consisÈent

with the Cable Co¡n¡uunications Policv Act of 1984' 47 U.S.C. SS 52I et seq..

as it exísted on January 1. 2013.

(b) Except as otherwise stat.ed in this subchapter, this subchapËer

shall not be interpret.ed to prevent a video service provider. a political

subdivision. or a franchisíng ent,itv from entering into a negoLiated 
.

franchise agreement with a political subdivision or seeking clarification of

it.s right.s and obligations under federal or state lar¡ or to exercise a righÈ

or authoritv under federal or staÈe lar^I.

(c) This subchapter does not limit, abrogate, or supersede Title 23,

Chapter L7, xelarding telecornmunicatíons service i
require a telephone corporaÈion to get a certificate of franchise authoritv
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1 or local aulu]noxi-zaEÍon under this subchapter to permit the telephone

2 corporatÍon Èo construct, upqrade, operate, or maintain its
3 telecornmunications system Ëo provide telecommunications service.

4 (d) The regulation of a person holding a certificate of franchise

5 authority issued under Èhis subchapter shall be exclusive Ëo the Secretary of

6 SÈate as provided under this subchapter.

7 (e) A person holdins a certificate of franchise' rnrith respect to any

8 political subdivision identífíed bv the video service províder in its
9 application or modifications filed under S 23-19-203, shall not be required

10 Ëo obtain any authori2atíon, permíÈ. franchise. or license from, or pay

tl another fee or franchise tax to, or post bond in any políËícal subdivisis4 !É

L2 this statse to engage in the business or perform any service authorized under

13 this subchapÈer.

I4

15 SECTION 3. EMERGENCY CLAUSE. It is found and determined bv the

16 General Assemblv of tshe Stat.e of Arkansas that perhaps the lack of uniformity
17 ín the laws governing video servíce providers is inequitable to certain
18 citízens and governmenÈ entitíes: that this acÈ establishes uniform

19 regulation of video service pro-viders and a sirnplifíed pr

20 issuance of a state franchise that
2I providers to the state marketplace; and that this act ig jlûnedi4lely

22 necessary because it ensures uniform regulation of video service providers,

23 assures equalíty of treatment. of video service providers. and encourages new

24 video service providers to enter the sÈaËe. Therefore. an emergencv is
25 declared to exist, and this act being imnediaËelv necessarv for the

26 preservation of the public peace, health, and safety shall become effective
27 orÌ:

28

29

(1) The date of its approval by the Governori

(2) If the bíll is neither approved nor vetoed bv the Governor.

30 the expíratíon of the períod of time during which the Governor mav veto the

31 bill; or

32 (3) If the bill is vetoed by the Governor and the veto is
33 overrídden, ltre date the last house overrídes the veto.

/s /Files
34

35

36
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