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Departmental Gorrespondence

TO: Mayor Jordan
City Council

CC: Don Marr, Chief of Staff
David Jurgens, Utilities Director
Paul Becker, Finance Director

KitWilliams
Cíty Attorney

Jason B. Kelley
As sis tant C ity Attor ne y

FROM: Kit Wilnams, City Attorney

DATE: May 16,2012

RE: Codifying Damage Claim Procedure

HISTORY

The Cþ of Fayetteville has historically investigated damage claims by its
customers for sewer main back-ups and other problems associated and caused by
city infrastructure. Some damages to properly caused by blocked sewer mains
(not private sewer service pipes) have normally been compensated. See Resolution

No. 48-78 of August l, L978 and Resolution No. 76-87 of October 6, 1987.

(attached)

UPDATING NEEDED

These 25 year old and older policies need updating and clarification. The

current $2,500.00 limit of Resolution No. 76-87 may have been appropriate in
1987, but is far from adequate now to pay legitimate damage claims experienced

by our citizens for sewer main back-ups in recent years. The Utilities Department

looked at histori ca| data and determined that an $8,000.00 level was appropriate

now. In an extreme or unusual situation, the Mayor can request the City Council to

approve an even higher figure (up to $20,000.00). I do not believe we should

uilo* a claimant or department director to appeal to the City Council, but instead

reserve this power solely for the Mayor.
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INPUT FROM CITY DEPARTMENTS

I want to thank the administration and all division and department heads for
their work and input on the updating and codification of the City's policies
concerning when a damage claim against the City should be paid and for what type
of damage should the City consider paying. I especially want to thank Utilities
Director David Jurgens who has the longest and largest history considering
whether or not to pay personal property claims for sewer main blockage back-ups
and some water main break flooding issues.

I believe the City needs to codiff these damage claim policies and repeal
earlier resolutions passed by the Fayetteville Board of Directors. The proposed
policies will be codified into Chapter 39 City Policies of the Code of Fayetteville
which now has only a single section dealing with filing a municipal improvement
district.

Please read these policies which do not make significant changes from what
has been our norrnal procedure for decades. However, I would like this procedure
to be clarified and codified to ensure that aIL citizens with similar claims will be

treated equally and fairly.

SOVEREIGN IMMUNITY

Please keep in mind that the City's statutory sovereign immunity protects us
from liability and even from being sued in most circumstances in which someone
is injured or whose property is damaged as a result of our employee's negligence
or mistake. Therefore, our damage claim policy should be very restrictive so as

not to waste our taxpayers' money. Thus, we will continue not to pay for pain and
suffering or for anything that would be paid an insurance company. We canpay a
deductible amount of an insurance policy if the City is assured the payment will
not be diverted to an insurance company. Our policy still does not cover our motor
vehicles insured through the Municipal League which handles claims for such car
or truck accidents.

I believe enacting these new damage claim policies will protect the City and
its taxpayers from potential litigation and ensure our damage claim procedure is

the most effrcient, equal, fair and transparent possible.

C. 9 
Enact §39.11 Damage Claims 
Other Than Water and 
Wastewater Damage Claims 
Page 3 of 10



ORDINANCE NO.

AN ORDINANCE TO ENACT $39.11 DAMAGE CLAIMS OTHER THAN
WATER AND WASTEWATER DAMAGE CLAIMS INTO THE
FAYETTEVILLE CODE

WHEREAS, occasionally an uninsured city vehicle or piece of equipment causes
property damage to a citizen's structure or vehicle such that it would be appropriate to pay to
repair such structure or vehicle even though Fayetteville's sovereign immunity protects us from
liability for such damages even if caused by our negligence; and

WHEREAS, it is proper to enact a policy explaining the procedure and limitations of
such compensation.

NOW, THEREFORE BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF FAYETTEVILLE, ARKANSAS:

Section 1: That the City Council of the City of Fayetteville, Arkansas hereby enacts

$39.11 Damage Claims Other Than Water and \ilastewater Damage Claims into the
Fayetteville Code as shown on Exhibit A.

Section 2: That the City Council of the City of Fayetteville, Arkansas hereby repeals any
and all previous Resolutions and Ordinances concerning such damage claims.

PASSED and APPROVED this 5ú day of June,2012.

APPROVED: ATTEST:

By:
LIONELD JORDAN, Mayor

By:
SONDRA E. SMITH, City Clerk/Treasurer
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EXIIIBIT A

ARTICLE II

Damage Claims

$39.11 Damage Claims other than Water and Wastewater Damage Claims.

(A) Establishment of Property Damage Claim Compensation Policy.

Without waiving its statutory sovereign immunity, the City establishes the
following voluntary policy goveming the permissible payment of reasonable
compensation for property damage claims (other than Water and V/astewater)
proximately caused by uninsured city vehicles, equipment, infrastructure, or
personnel activities. Claims relating to City vehicles which are insured shall be

handled by the City's insurance adjustor (currently the Municipal League) except
that very small property damage claims may be voluntarily paid by the City if a full
release is obtained.

(B) Requirementsþr Property Damage Claims To Be Eligibleþr Compensation.

(1) The cause of the damage must be directly attributed to a malfunction of such
uninsured vehicle or equipment, neglect or misuse of such equipment by City
personnel, dangerous disrepair of City infrastructure, or other similar situation.

(2) AnV problem with the City's infrastructure that causes damage must not have
been caused by factors beyond the City's control such as floods, tornados, ice
storms or other acts of God, nor by acts of third parties, nor by the failure of a
claimant to act in a reasonably prudent manner.

(3) A claim form must be completed in writing and submitted to the Mayor's
Office within thirty (30) days of damage occulrence. Claim forms may be
supplemented later with additional information, bills, etc. as allowed by
the Chief of Staff of the City of Fayetteville. Failure to submit the initial
claim form within thirry (30) days of the incident terminates the claimant's
opporhrnity to request compensation.

(C) Limitation of any compensation that might be paid.

(1) Because the City of Fayetteville is protected by sovereign immunity, the city
shall pay no compensation for any alleged damage associated with or related
to any alleged personal injury (except a medical insurance deductible or co-
payment) or any other damage except for property damage.

(2) Compensation which may be paid for damage to property shall be limited to
the cost of repair of the damage or, in the event that the cost of repair exceeds

the fair market value of the subject property, less salvage value, compensation
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shall be limited to the fair market value of the damaged property less any
salvage value. No compensation shall be paid for inconvenience, loss of use,

loss of profits or rents, consequential damages, or anything other than repair
or replacement of property.

(3) No payment by the City may accrue to the benefit, directly or indirectly, of an

insurance carrier, nor for any damage if such is covered by any insurance
policy. If the insurance company waives any subrogation right, the City may
pay anamount equal to the deductible already paid by the claimant for a
property damage claim. Claimants shall be required to provide documents
satisfactory to the City establishing their insurance coverage or lack thereof
for any claim.

(a) The Chief of Staff may not authorize any payment greater than $8,000.00 for
any claim pursuant to this section. The Mayor may request the City Council
to authorize an amount greater than $8,000.00 by Resolution, but in no case

shall the City pay more than $20,000.00 pursuant to this claims procedure for
a damage unless in an extraordinary case the Mayor recommends and the
City Council by twothirds majority approves an exemption from this
$20,000.00 damage cap and approves a payment up to $40,000.00.

(5) This subsection does not pertain to nor affect in any manner the motor vehicle
liability insurance requirements of A.C.A. $21-9-303, nor the claims
procedure and limitations to comply with that state law.

(D) Discretion of the City.

(1) The City acting through its Chief of Staff has complete and sole discretion
whether or not to pay any compensation pursuant to this section if the
claimant has properly and timely submitted the claim form and all necessary
documentation. Only the Mayor may request City Council consideration for
an amount in excess of $8,000.00. This section provides no right to
compensation for any claimant, nor any right to appeal to the Mayor or City
Council.

(2) The City does not waive its sovereign immunity by considering whether or
not to voluntarily pay any portion of a damage claim submitted for review
under this section. The decision of the City is final and unappealable to any
court.

(E) Release required if compensation paid.

If the City offers to pay any compensation pursuant to this section, the claimant
must sign a full release to receive the compensation offered by the city.

C. 9 
Enact §39.11 Damage Claims 
Other Than Water and 
Wastewater Damage Claims 
Page 6 of 10



RBsoLltrroN *9: '7 6-87 MtcRoFr[,ft€D

A RESOÞUTTON ÀMENDING-RESOTUTION NO. 48-78 TO
AÌIIENÐ THE CITY'S POTICY REGARDING PAYMENT OF
COMPENSATION BY THE CITY FOR PROPERTY DÀ}TAGE
CAUSED BY A CIgl SNWECE SYSTEM BÀCK-UP.

;: ne'I.$ RESOTì/ED Bv-,fift. BOÀRDI',oF ,ÐtREercRs .oF TIIE CIÏY OFFÀTErrgv:fLLE, ÀRKÀtfSÀS:

Section 1.
nereny afrffi b1.
follows ¡

I

ThaË,:' SeeÈi:èri''-t .of ..Rêsofut-$bn No. 4g-7g isainenôing;,Èhe firsÈ'.; srtrbparaÇfr:êph. to read as.: -I - !:i. ., I,jÍ". i. . -: --

. ,.'..' .'..,,'.,,''.:' I '. 
,j,:i; , :.. ' , ....,., . ... ,:. '

Th"-_9ity will pay a maximum of $2,500 per incident, pêx:,i', .rd¡¡etling,iunï,È., ';rþ6¡:,;ipeÈ,., brißù'üiê^ss,rr.îrüniÈi ,,. *iã.lnrairrg oCãúpäñlrabor , for the documentêd cost of _rr.e.¡Étr:rünE, iæepiacr"g, ,";creaning a building structure or buildiñg con[ónts-aamagãá [yi' a,CliUlz,5eb¡rige-.,sy¿S,Èem;rbêIclärup-; :p.roú-ided;. I,, --'
.: l -i - .r .i -:. .i ::.: ., ,:.. ...,. . .,,

(æ) ;fhe .p-roeka'$E+ o'e¡e"t¡,f;rgd. in a'ät,ty.,,såw¿ge system main and
;'s:e.wagtê ßiai;ni'i .,'. :::'r -;. i " ."' it, -,-.-- , ., t-:

:' (b) Tþ. sgWÊge.' ba:e.k-Çp, :.t.{.es ,n.ica,USedï ¡þlg::, ¿fir i.so.:IãÈed lineblockage and not by exceSsive infiltration 
"i ,uriãããwater or by, øener.3l f looding conditions;

(c) The sewage uacf-up was not caused, by a punp failure dueto electric ou.tages;
..;. :r.;;'"'.-.,. ...,, .. ...,,.*..'.'. :...:,. ..-...:i ',::''(d) The city .w¡rrr pay paid receipts only or wirr makepaynents jointly to the obrner and, vendorl

(e) The cit'y will- noÈ d.V for a property owner's labofl:ì:êndwilr not pay based on estimares,i ã$ .. 
'ì;,;ii:,|

(f ) TÞg citv reserves the ff'u-S,Ë-e.uqe''.rr-ing.9¡iunqen-ç, sladjuster to settle a ciaim maae undär tfii.Ë,lptr-r,iérr'rt-ictis ove-r $1,000r or if unusual circumstan"e-s,-ãr"aä[ãi-
mined by rhe ciry, exisË or Íf a ¿isãsiããrãát-õirtîh"property owner arises

AIID ÀPPRO\IED this 6th day of
APPROVED

October , L987.

By:
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': ì.:r.,i..'s.

'i

" ..¿'11

RÈsoLUrroN No. lQt
.J

,À RESOLUTION ESTABLISITING A PO"'CY REGARDING THE ?ÀYMENTOF COMPENSATION BY lEE CI'T OF FAYETTEVILI,E FOR PNOPTNTY IEU¡CNCAUSED BY Â CITY SEWAGE SYSTEI,I ¡ECK-UP.--

I{IIEREAS, thê Cftyrs selrage systeur on occaslon experiencesan fsolateil.back-up; and

. -- lfl .IEREAS, such a back-up soôetf[es results fn damage to abuildlng sÈructure or to buìldlng .ooieii"; .r,a

- mUnf¡S, under'exlsting law,. Èhq Ctty ts not legally liablefor sùch dãnage, but rhe ¡oãr¿ oi uri".ror" has deterninedthat under certaLÞ conillÈions, tfre Ciiy-sfrould compeúsate thepropeity o'r¡ner for such daoagá,

NOÌ'I,IËERDFORB) BE r1 RESOLVED By THE BOARD OF DTRECTORSo'F THE CITy oF FAYÉ.mEVILLB, :¡nr¡l¡s¡sr---

Secçion l. ThaÈ the Boaril.of Directors hereby esÈabllshesthe followinþ potricy regarding tfre payairt.of compensatfon to.a properÈy or¡ner for janages to a-bullding structure.or to bulldfrgcontents caused. by a baik_up of the Cityrs serrage system:

T._91a, wtll pay. a maximr¡¡ of .g1,000 per LnêÍdent, perdweLll.ng unir (or per .business ,rnit), àxcluding oc"rrpantlabor¡ for-Èhe docr@enred costi of råpafrtng., i"pf""iog,or cleaning.a buildl.ng structule or buildtnt-.conienÈs ãä"geaby a ciry seqage sysreo back_up; pr"rid;ã;-' 
lv¡'çvsLe u@udr

(a) 
-fne blockag.e occurred fn a Cfty sewage sysÈen roain andT¡ot.ln a prJ-vate .lfne.c.onne.cting a..ã.tructuie io Èhe cityir'serrage nâln; ánd

(bì rhe sewage-b:.:l-ïf-y:: c11se<t by an_isolared line blockageand. noÈ by excesslie fnfilÈ.ratioh of. st¡rf,ace t återor by. general floodlng.gondftfons.

- -.SectÍon 
2_.- Ary clalm for þayrûent of.conpensation under

!9ctl-on 1 or rhis resolurron snäri ¡e prer"ntäa in..l.ir!"i..t"DfEy Englneer wiÈhln ninery (9e) <tays br tr,. tncldeni ;i;ïd- 
-"

rl'se to-the crafn' fhe couplar.nt síra1r be sr.gn,ed by tte 
"iåiro.rr.and shall state.concfsel¡z the. facta.upon.wh.tch the "f.f, i"-Uã"äåand shall ser'forrh rhe aditress of.rh; ctaimant, trr" iir",-aãIã*"oaplace of'the lncldent grving rise to ttre erar-n, and Èhe aoount. claf¡ed.The clafmalnt shetl furnish-the Clty Engtnee. útrh t.l ".ã"""iritr".,gf tl" property damagedrand aldesc¡ipttãn of, the danaie d"".,-"I¿ fU¡I'te¡nfzed sÈeÈements or bilrs fron thäse perforning reiatr o.'"iË"orrrg

:::*: or furnlshins repalr o. "1"ãniog'r.t.ri"rI "rå "rppiiãiìitr,notat.ions ås to phether or not the sane har¡e been pai¿,-"iã,.ii pard,the date of paynent,
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,: :..:.::: ;..1... ::j;,., : r.. . . .., ::.. .
;. -i:ii !a i::rïy'. ai"it'in) !::: !r;t¡ii*i¡,lliü., .:l:.. ..-, .

I
PASSED AND AppRovED t:nj:s /;)t aay ot

-7-

SecÈfon 3. The City Engfneer or hfs duly authorized
ii3i.::::":1"::'l'11 LnvèsrisaÈe each ctain.' witi.i"-iii..y
\JUr-. qeys of receipÈ of a clai.o, Èhe Clty Engineer súailrendei a dec.isfon "" Ih: cl¿rùa áod norff! tlã cfairoant in vrfÈirrg
3f-Ï3.!;cisro1. A çlai¡nant o'av ap;;;i-ihà decÍsion or theur.cy EngÍneer to the Cfty Board of.DirêcÈórs by filing *ria,"r,notice ctf..aÞpea.l r¡lth the Cicy Clerk within r.r, (fO) ãrt;-;;;Èhe date of the City Engineer-'s dectstJ.---

ATTESÎ:

r,l:.-ir:.¡:

'rìÈr¡ã:
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